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Welcome Remarks

Jennifer Cranston  |  Gallagher & Kennedy

Ashley Mahoney  |  Nossaman LLP
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Today’s Agenda

9:00 a.m. Welcome Remarks

9:15 a.m. Navigating CC&Rs & Other Private Use Restrictions in Right of Way Acquisition

10:30 a.m. Morning Networking Break

10:45 a.m. Mediation Theory & Practice

11:45 a.m. Hosted Lunch

12:45 p.m. The Algorithm in the Room: AI’s Growing Role in Appraisals

2:00 p.m. Afternoon Networking Break

2:15 p.m. Access!

3:15 p.m. Cookie Break Sponsored by Integra Realty Resources

3:30 p.m. Eminent Domain Game Show

4:30 p.m. Conclusion
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Navigating CC&Rs & Other Private Use Restrictions 

in Right of Way Acquisition

Matt Hansen  |  Nossaman

Tara O’Hanlon  |  Nossaman
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Sound Transit bully tactics?
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Legal Framework for Use Restrictions

• Minority: Private contract 

right 

• Majority: Property right like 

any other

• Other use restrictions

• AZ: State v. Foothills Rsrv. 

Master Owners Ass'n, Inc., 

562 P.3d 866 (Ariz. 2025)

• WA: WSDOT case

• WA: Cent. Puget Sound 

Reg'l Transit Auth. v. 

Marino, 23 Wn. App.2d 

1029 (2022)
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Pre-acquisition Issues

• Identifying possible use restrictions

• Does the Project conflict? 

• Who is named? HOA? Lenders?

• Project timing/possession

• Form of acquisition
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Valuation Issues 

• Larger parcel

• Date of value

• Temporary rights

• Permanent rights

• Damages

• Special benefits

8



Condemnation Summit XXXV

Negotiation, Condemnation, and Title Issues

• Pre-condemnation 

negotiation

• Condemnation logistics

• Lis pendens

• Impact of settling owners 

on others’ rights

• Recording CC&R 

amendments
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Case Study: Sound Transit/Surrey Downs

• 292 properties in four 

subdivisions

• Need to amend CC&Rs for all 

292 properties 

• CC&Rs – New legal issue on 

whether compensable 

property right?

• $0 valuation conclusion – 

minimum just compensation 

policy ($300 - $1,000)

• Unprecedented outreach and 

acquisition efforts 

• Successful pre-condemnation 

acquisition of 100+ rights

• Over $10 million v. $0 over 7-

year litigation

• Three appeals and 6-week 

trial spread over 3-months 
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100%-Zoom Jury Trial and Appeal

• 28 Owners proceed to trial

• November – January 2020 

trial

• ~40 expert and fact 

witnesses

• Valuation dispute – 

• $28k v. $5.6 mm 

• Risk of fees and costs 

• Appeal following jury verdict

• Over 20 issues on appeal

• Jury verdict upheld on all 

accounts
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Thank You
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Matt Hansen
Partner

Nossaman

Tara O’Hanlon 
Partner

Nossaman
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Morning Networking Break

We will resume at 10:45 a.m.
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Mediation Theory & Practice

Ken Fields  |  Fields Mediation

Bethany Hicks  |  Hicks Mediation
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Overview of Mediation

• Definition

• Core Objectives

• Trends in Mediation
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ABA Rule 2.4: 

Lawyer Serving as Third-Party Neutral

a) A lawyer serves as a third-party neutral when the lawyer assists two or more 

persons who are not clients of the lawyer to reach a resolution of a dispute or 

other matter that has arisen between them. Service as a third-party neutral 

may include service as an arbitrator, a mediator or in such other capacity as 

will enable the lawyer to assist the parties to resolve the matter.

b) A lawyer serving as a third-party neutral shall inform unrepresented parties 

that the lawyer is not representing them. When the lawyer knows or 

reasonably should know that a party does not understand the lawyer's role in 

the matter, the lawyer shall explain the difference between the lawyer's role 

as a third-party neutral and a lawyer's role as one who represents a client.
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Types of Mediation

• Facilitative Mediation

• Evaluative Mediation

• Transformative Mediation

• Narrative Mediation

• Shuttle Mediation

• Hybrid Approaches
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Theoretical Foundations 

• Interest-Based Negotiation (Fisher & Ury)

• Game Theory

• Behavioral Economics

• Procedural Justice Theory

• Conflict Resolution Theory
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Eminent Domain Context

• Nature of Eminent Domain Disputes

• Common Issues
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Application of Mediation Types

• Facilitative Mediation in Eminent Domain

• Evaluative Mediation in Eminent Domain

• Shuttle Mediation

• Hybrid Mediation
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Application of Theoretical Frameworks

• Interest-Based Negotiation

• Game Theory

• Behavioral Economics

• Procedural Justice

• Conflict Resolution Theory
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Practical Mediation Process (Eminent Domain)

• Pre-Mediation

• Mediation Session

• Resolution
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Advantages of Mediation in Eminent Domain

• Faster resolution than litigation

• Reduced legal and expert costs

• Greater flexibility in outcomes

• Preservation of public relations

• Increased satisfaction for property owners
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Limitations

• Power imbalance concerns

• Government constraints on authority

• Non-binding nature (unless agreement reached)

• Potential strategic misuse by parties
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Conclusion

• Mediation is highly effective in eminent domain disputes

• Hybrid approaches work best

• Success depends on?
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Thank You

32

Ken Fields
Owner / Mediator

Fields Mediation

Bethany Hicks
Owner / Mediator

Hicks Mediation
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Hosted Lunch

We will resume at 12:45 p.m.
33



Condemnation Summit XXXV

The Algorithm in the Room: 

AI’s Growing Role in Appraisals 

(Putting the AI in MAI)

Gerald Zaddack  |  Zaddack Valuation Advisors, Inc.
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Introduction

ME: I am giving a talk called The Pros & Cons of Using AI in 

Appraisal Reports. I think the title is very boring. Can you please 

help me find a more witty and creative title that says the same 

thing?

AI: Yeah, that title gets the job done… but it definitely sounds like 

a compliance seminar at 8 a.m.  Let’s give it some personality 

while keeping the meaning clear.
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AI’s Title Options

• Clever & Balanced

• “AI in Appraisal Reports: Smart Tool or Risky Shortcut?”

• “Artificial Intelligence in Appraisals: Advantage or Liability?”

• “AI in Appraisals: Boosting Accuracy or Blurring the Lines?”

• “The AI Advantage? Rethinking Appraisal Reports in the Digital Age”
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AI’s Title Options

• Witty / Slightly Playful

• “Bots, Bias, and Bottom Lines: AI in Appraisal Reports”

• “Can AI Value Property… or Just Guess Better?”

• “From Clipboards to Code: AI Enters the Appraisal World”

• “Appraisals Meet Algorithms: What Could Go Right (and Wrong)?”
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AI’s Title Options

• Slightly Edgy (good for grabbing attention)

• “Who’s Really Valuing the Property—You or the Algorithm?”

• “When AI Writes the Report: Progress or Problem?”

• “Automated Appraisals: Smarter Reports or Hidden Risks?”

• “The Algorithm in the Room: AI’s Growing Role in Appraisals.”
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The Players

39

Open AI/Chat GPT 

Costs: Free up to $200/month or more, 

depending on needs. 

Google Gemini

Costs: Free up to $45/month or more, 

depending on needs.

                                            

Anthropic’s Claude

Costs: Free up to $100/month or more, 

depending on needs.

Elon Musk’s Grok

Costs: Free up to $300/month or more, 

depending on needs.
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Examples of When/How to Use AI

• General Market Data

• Comp Research 

• Proofreading Your Report
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GENERAL MARKET DATA

41
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General Market Data Example

• The Initial Ask:
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General Market Data Example

• Request Results – Narrative
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General Market Data Example

• Request Results – Narrative
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General Market Data Example

• Request Results – Narrative
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General Market Data Example

• Request Results – Sort of Boring
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General Market Data Example

• Refined Request
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General Market Data Example

• Second Request Result
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USPAP QUESTION

• Does AI allow the appraiser to state that the appraiser has met 

the Competency Provision?
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USPAP QUESTION
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Attorney Ethics Questions

• Does this scenario trigger any attorney obligations under 

Arizona Ethical Rules?

• Does the appraiser need to discuss the use of AI with the 

attorney?

• Does the attorney need to make any disclosure regarding the 

expert’s use of AI?
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COMP RESEARCH
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Comp Research

• The Ask:
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Fact Check Research

55

Rise Valley Heights – 1050 W 8th Ave, Mesa
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Comp Research

The Response:

AI Read

Not My Read
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Comp Research

• The Comps:
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Comp Research

• AI’s Conclusion:
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Comp Research

• Follow-up Request:
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Comp Research

• Adjustment Table:
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Comp Research

• AI’s Adjustment Analysis:

61



Condemnation Summit XXXV

Comp Research

• AI’s Adjustment Analysis:
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Comp Research

• AI’s Adjustment Analysis:
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Comp Research

• AI’s Offer:

• My Response:
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Comp Research

• AI’s Response:
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Comp Research

• AI’s Response:
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Comp Research

• AI’s Response:

67

Anyone See a Potential Problem?
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Comp Research

• AI’s Response:
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Comp Research

• AI’s Response:
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Comp Research

• AI’s Next Offer:

• My Response (Why Not?):
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Comp Research

• AI’s “Narrative”:
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Comp Research

• AI’s “Narrative”:
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Comp Research

• AI’s “Narrative”:
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Fact Check Research
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Fact Check Research
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Fact Check Research
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Fact Check Research

77



Condemnation Summit XXXV

Fact Check Research
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PROOFREADING YOUR REPORT
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Proofreading
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Proofreading
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Proofreading
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Proofreading
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Practical Application in Depo Prep

• Potential Questions for Appraisers to Expect

• Potential Questions for Attorneys to Ask
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Use in UT Case

• Hired as a Rebuttal Witness

• Utah allows attorneys to request a written report or take the 

deposition of an expert

• Opposing counsel chose first option 

• Therefore, I was going into trial blind – never worked with or on 

opposite side of attorney who would be cross-examining me
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Use in UT Case

• Uploaded the following documents to ChatGPT

• Opposing appraiser’s appraisal

• My Appraisal Review

• Opposing appraiser’s Rebuttal Report

• Transcripts from two cases in which opposing counsel cross-examined an 

appraiser

• Asked ChatGPT to formulate questions I might expect from 

opposing counsel

• ChatGPT generated 2 pages of potential questions

87



Condemnation Summit XXXV

Use in UT Case

• Examples of the types of questions ChatGPT formulated:
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Use in UT Case

• Examples of the types of questions ChatGPT formulated:
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Use in UT Case

• Examples of the types of questions ChatGPT formulated:
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Use in UT Case

• Examples of the types of questions ChatGPT formulated:
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Use in UT Case

• Examples of the types of questions ChatGPT formulated:
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Use in UT Case

• Examples of the types of questions ChatGPT formulated:

• When did you stop beating your wife?
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How to Tell AI Was Used

“I know it when I see it.”

Supreme Court Justice Potter Stewart*

• Getting more and more difficult as AI Evolves

(*when asked to describe hard-core pornography)
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Takeaways

• AI is here to stay

• Especially as younger appraisers and younger attorneys toil in 

eminent domain matters

• Embrace AI or get passed by

• Experience will become more valuable to keep AI honest
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Thank You
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Gerald Zaddack
Owner / Appraiser 

Zaddack Valuation Advisors
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Afternoon Networking

We will resume at 2:15 p.m.
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Access!

Jennifer Cranston  |  Gallagher & Kennedy
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Why are we talking about access?
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Because . . .

• It’s been a while

• Access is important to real estate valuation 

• It’s also important to the public as a whole

• So important that our Constitution and statutes provide private 

property owners with the right to condemn private ways-of-necessity

• Arizona Constitution, Article 2, Section 17

• A.R.S. §§ 12-1201 and 12-1202

• State v. Foothills Reserve Master Owners Association, Inc.
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A Little Bit of History

• In re Forsstrom, 44 Ariz. 472 (1934)

• State ex rel. Morrison v. Thelberg, 87 Ariz. 318 (1960)

• State ex rel. Herman v. Schaffer, 105 Ariz. 478 (1970)

• City of Phoenix v. Garretson, 234 Ariz. 332 (2014)
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Garretson Before Condition
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Garretson – Harmonizing Thelberg and Schaffer

• Schaffer did not overrule Thelberg

• Compensation = government completely eliminates access to 

an abutting road

• Compensation = government substantially impairs access to an 

abutting road and the remaining access is unreasonably 

circuitous

• When existing access is completely eliminated, other means of 

access relevant only to the measure of damages
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Garretson Caveat – Not a “Taking” Case

Because the City did not 

permanently take any of 

Garretson’s land, this case does 

not involve a “taking” or 

“severance damages” as 

traditionally understood in 

eminent domain or inverse 

condemnation actions. Rather, 

this case concerns the damages 

provision of Article 2, Section 17.
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Back to State v. Foothills

• Not an access case

• Addressed the availability of severance damages when 

appurtenant easements (restrictive covenants) are condemned 

without any taking of physical real property

• Relied on 3 non-Arizona access cases due to the limited case 

law “addressing severance damages when a government only 

condemns parties’ easements and not their physical property”

• Why and to what effect?
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U.S. v. Welch, 217 U.S. 333 (1910)

• Permanent flooding of 3-acre strip

• Remainder’s right-of-way to county road also cut off by flooding

• Trial judge awarded damages for the diminution in value of the remainder in 

addition to compensation for the 3-acre strip

• Government appealed, claiming damage to remainder was collateral and not a 

compensable taking

• Court held that right-of-way was an easement and a land right that was 

permanently taken

• Compensation owed for taking of the easement could not be ascertained without 

reference to the dominant estate
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Hughes v. State, 328 P.2d 397 (Idaho 1958) 

• Business parcel located at intersection with access to both streets

• Railroad project resulted in closure of intersection

• Issues addressed:

• Whether the destruction or impairment of access constitutes a taking of property

• Whether destroyed or impaired access must be accompanied by a taking of 
physical property to constitute an element of damage

• Access is a property right

• Destruction of access, regardless of whether accompanied by 
taking of physical property, must be ascertained and assessed
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Glessner v. Duval County, 203 So.2d 330 (Fl. 

Dist. Ct. App. 1967)

• Truck manufacturing business operated on parcel at intersection of 

Main Street and Gun Club Road

• Access to Main Street via express easement over private property 

• Undeveloped access available via Gun Club Road, but not wide 

enough for trucks

• Taking of portion of express easement to Main Street

• Severance damages based on cost to provide truck access via Gun 

Club Road

• Trial court precluded; Court of Appeals reversed
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Mountain or Molehill?
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Thoughts?

• Why did the Foothills Court rely on three out-of-state cases 

instead of the Arizona access cases?

• Does the discussion of the non-Arizona access cases signal a 

change in Arizona law regarding compensability for the taking 

or damaging of access?

• Does it matter if access is taken or damaged?

• Is the “unreasonably circuitous” standard still good law?

• Anything else?
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Thank You
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Jennifer Cranston
Shareholder

Gallagher & Kennedy
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Afternoon Networking & Cookie Break 

Sponsored by Integra Realty Resources 

We will resume at 3:30 p.m.
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Eminent Domain Game Show

Vail Cloar  |  Dickinson Wright
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Thank You

114

Vail Cloar
Member

Dickinson Wright
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We Appreciate Your Feedback!

• Scan here to complete our survey.

115

See you at Condemnation Summit XXXVI!

Save-the-Date for October 9, 2026
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