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The U.S. Supreme Court recently decided Loper Bright Enterprises v. 
Raimondo,[1] overruling the Chevron doctrine established in its 1984 
decision in Chevron U.S.A. Inc. v. Natural Resources Defense 
Council.[2] 
 
Shortly thereafter, the court issued its decision in Corner Post Inc. v. 
Board of Governors of the Federal Reserve System, which held that a 
plaintiff can raise a facial challenge to an agency rule under the 
catchall federal statute of limitations within six years of being injured 
by a final rule.[3] 
 
The Corner Post decision overturned a relatively well-established 
consensus among the circuit courts of appeal that the six-year period 
ran from the publication of the final rule, regardless of when a 
plaintiff was injured. 
 
Corner Post, in combination with Loper Bright, has altered the 
fundamental underpinnings of administrative law by reducing the 
power of agencies to say what statutes mean, while simultaneously 
increasing the ability of plaintiffs to challenge agency interpretations 
— including agency rules previously validated under Chevron 
deference. 
 
Further, Corner Post's plaintiff-centric approach to the federal catchall limitation may prove 
to have indirect implications for some specific environmental statutes of limitations periods. 
 
The Court's Decision 
 
The provision directly at issue in Corner Post was Title 28 of the U.S. Code, Section 2401(a), 
the default statute of limitations for suits against the U.S. — including suits under the 
Administrative Procedure Act — which provides that, generally, "every civil action 
commenced against the United States shall be barred unless the complaint is filed within six 
years after the right of action first accrues."[4] 
 
Of course, the time at which the six-year period begins under the statute depends on when 
a claim first accrues. Prior to Corner Post, virtually every circuit court of appeals to consider 
the issue had held that, at least for facial challenges to a regulation — i.e., for broad 
challenges to the validity of a rule rather than to its application to a particular plaintiff[5] — 
the six-year period runs from the publication of the regulation rather than the date the 
plaintiff is allegedly injured by it.[6] 
 
In Corner Post, the Supreme Court upset this circuit court consensus, holding that an APA 
claim does not accrue under Section 2401 until a final agency action causes injury to the 
plaintiff.[7] Relying on dictionary definitions and Supreme Court precedents to determine 
the meaning of the word "accrue," the majority reasoned that there was no evidence that 
Congress had intended to depart from "strong background presumption" that a right cannot 
accrue, i.e., come into existence, before a plaintiff has been damaged.[8] 
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The majority devoted roughly equal time to rebutting arguments urged by the dissent. The 
majority and dissent sparred, for example, over whether "finality-focused" as opposed to 
plaintiff-centric limitations provisions were the accepted practice for administrative statutes 
prior to enactment of Section 2401(a), and whether relevant precedents supported the 
majority's background presumption or showed, as the dissent contended, a flexible and 
claim-specific definition of "accrual."[9] 
 
Although the majority did engage with the dissent's policy concerns, the majority rested 
most strongly on its textual analysis, writing, for example, that the dissent's "argument hits 
the immutable obstacle of Section 2401(a)'s text."[10] 
 
Similarly, while the dissent confronted the majority on its own turf, arguing that Section 
2401(a)'s direction to consider when "the right of action first accrues" is an instruction "to 
start the clock at the earliest possible opportunity," the dissent is at its most persuasive in 
pointing out practical concerns with the Corner Post ruling that appear to have underpinned 
the erstwhile lower court consensus.[11] 
 
Impact of the Court's Decision 
 
The dissent's principal concern was that, in its view, the majority's rule "means that ... 
administrative agencies can be sued in perpetuity over every final decision they make."[12] 
As the dissent explained, this is because Section 2401(a) "now does nothing to prevent 
agency rules from being forever subjected to legal challenge by newly formed entities," or 
"by old entities that can find or create new entities to graft onto their complaint."[13] 
 
As the dissent pointed out,[14] this potential consequence is amplified by the court's 
overruling of Chevron deference in Loper Bright Enterprises v. Raimondo.[15] Considered 
together, these decisions act as a sort of one-two punch against the administrative state: As 
long as the challenge is brought by a newly formed entity, "[a]ny new objection to any old 
rule must be entertained and determined de novo by judges who can now apply their own 
unfettered judgment as to whether the rule should be voided."[16] 
 
It seems likely that this effect will also produce increased forum shopping, with litigants 
choosing to file in jurisdictions whose judges may be viewed as more likely to exercise their 
"unfettered judgment" to overturn established agency rules.[17] 
 
Whether the "tsunami of lawsuits" and attendant "chaos" the dissent predicted will truly 
come to pass remains to be seen.[18] The dissent asserted that Corner Post "means that 
there is effectively no longer any limitations period for lawsuits that challenge agency 
regulations on their face."[19] But this is something of a simplification. 
 
To get around the limitations period, existing entities that have already been affected by a 
regulation will need to either recruit plaintiffs to participate in their facial challenges, or 
create new subsidiaries. And genuinely new entities will generally need to have the 
wherewithal to identify harmful regulations and challenge them within six years of entity 
formation. 
 
Further, as the majority noted, late challenges to agency regulations are already possible, 
including through as-applied challenges, or by petitioning an agency to reconsider an 
existing rule and then appealing the petition's denial.[20] So whether an avalanche of 
litigation will materialize depends not only on how widespread the willingness and ability to 
take those necessary measures really is, but also on the number of instances in which the 
Corner Post route offers a comparative advantage over existing options. 



 
Admittedly, these considerations will offer little comfort to observers who view Loper Bright 
and Corner Post merely as component parts of a greater scheme on the part of the 
conservative legal movement to hobble or dismantle the regulatory apparatus of the federal 
government.[21] 
 
Aside from possibly resulting in more lawsuits and, consequently, more vacated agency 
rules, Corner Post could also have the indirect effect of encouraging greater agency use of 
interpretive rules, opinion letters and policy statements — which did not receive deference 
prior to Chevron, and are generally less susceptible to legal challenge because they are less 
likely to be found sufficiently binding to establish plaintiffs' standing to sue.[22] 
 
Impact on Federal Environmental Statutes 
 
The impact Corner Post will have specifically on plaintiffs seeking to bring challenges to 
rules promulgated under federal environmental statutes likewise remains to be seen, 
although it is certain that any effect will be, for the most part, indirect. 
 
The notable exception here is the Endangered Species Act — to which Section 2401 and 
Corner Post squarely apply, because the ESA lacks its own statute of limitations 
provision.[23] 
 
Corner Post's relaxation of the time period to bring suit under Section 2401 is not directly 
relevant to challenges under most environmental statutes, which typically have their own 
specific, and shorter, statutes of limitations.[24] 
 
Further, federal environmental statutes do not use the "accrual" language that was critical 
to the outcome of Corner Post. Rather, they are among the "many specific statutory review 
provisions that start the clock at finality," i.e., when a final agency action occurs, rather 
than when a plaintiff is injured.[25] 
 
Because the majority opinion explicitly distinguished Section 2401's language from the 
language in most environmental statutes, if anything, Corner Post only confirms that the 
latter set of limitations runs from finality rather than injury. This is especially true for 
environmental statutes of limitations that are completely unqualified — reading, for 
example, that "[n]ot later than 60 days after ... publication ... any person may commence a 
civil action."[26] 
 
But Corner Post's implications for a second set of provisions is less certain. The Clean Water 
Act, Clean Air Act, and Resource Conservation and Recovery Act all provide limitations 
periods that run for a certain number of days after a final agency action, unless the 
challenge "is based solely on grounds" that arose after that period.[27] New injuries, 
including injuries to new entities, would facially appear to fit within the rubric of "grounds 
arising after." 
 
However, the U.S. Court of Appeals for the D.C. Circuit has long held — in decisions such 
as Public Employees for Environmental Responsibility v. U.S. Environmental Protection 
Agency, handed down in 2013 — that, unless the agency has implicitly reopened the 
proceedings,[28] such language only permits "a substantive attack on a regulation as 
originally promulgated" to be filed after the limitations period to the extent "post-
rulemaking events ... have fatally undermined the original justification of the rule," but not 
when a challenger seeks review of "defects extant at the time of the original 
rulemaking."[29] 



 
On the other hand, the D.C. Circuit has also suggested that a claim "arises after" the 
limitations period (and causes the period to run anew) where a newly formed company was 
not "in existence at the time the regulation was promulgated."[30] And claimants have also 
been permitted to sue where a new agency action extends an original rule to previously 
unregulated parties, providing them with newly ripened claims.[31] 
 
Even these exceptions, however, have been carefully guarded and narrowed by circuit 
panels apparently wary of the consequences of allowing unlimited facial challenges to long-
established agency rules.[32] 
 
Further, at least in the context of the Clean Air Act, the Supreme Court has held — as 
in Union Electric Co. v. EPA, in 1976 — that the limitations exception only applies where the 
new grounds are "such that, had they been known at the time," the agency action "would 
have been an abuse of discretion," suggesting that injury to a particular plaintiff would not 
be relevant.[33] 
 
While existing law thus seems generally unfavorable to the proposition that fresh injuries 
from old regulations would necessarily constitute "grounds arising after" under this second 
set of limitations periods, it remains to be seen whether Corner Post's plaintiff-centric 
approach and relative disregard for practical consequences will encourage litigants to urge 
and courts to accept such an argument. 
 
Conclusion 
 
Although it is certain that Corner Post tilts the playing field, at least to some degree, in 
favor of regulated entities and against regulators, it is unclear whether the wave of litigation 
the dissent predicts will materialize. 
 
In any case, because most federal environmental statutes provide their own statute of 
limitations, any effects will be felt most strongly in other areas of the law. 
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