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Welcome Remarks

Jennifer Cranston | Shareholder, Gallagher & Kennedy

Jordan Leavitt | Partner, Nossaman LLP
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Today’s Agenda

9:00 a.m. Welcome Remarks

9:15 a.m. How to Win in Court and at Mediation 

10:15 a.m. Morning Networking Break

10:30 a.m. Court of Appeals Update with Judge Gass

11:30 a.m. Analyzing Title Reports for Eminent Domain Actions 

12:15 p.m. Hosted Lunch

1:15 p.m. Cross-Examining the Expert Appraiser 

2:30 p.m. Afternoon Networking Break

2:45 p.m. Preparing for Condemnation: Pre-Filing Acquisition & Appraisal Practices

3:45 p.m. Cookie Break Sponsored by Integra Realty Resources

4:00 p.m. Condemnation Case Law Update 2024
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How to Win in Court and at Mediation 

Sally Duncan | Convergent ADR, Retired Maricopa County Superior Court Judge 

Kenneth Fields | Fields Mediation, Retired Maricopa County Superior Court Judge
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Expectations from the Bench in Condemnation 

Cases

• Know your judge.

• Educate your judge.

• Short/concise motions.
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Ariz. R. Civ. P. 80

Rule 80 – General Provisions [Effective January 1, 2024]

A. Agreement or Consent of Counsel or Parties. If disputed, no 

agreement or consent between parties or attorneys in any matter is 

binding, unless:

1) it is in writing; or

2) it is made orally in open court and entered in the minutes; or

3) it is made before a mediator or judicial officer, is memorialized either before a 

certified reporter or in an audio or video recording, and, in the case of a 

mediated agreement, the parties state that the terms of the agreement may 

be disclosed, as necessary, to gain court approval of 

the agreement or to enforce the agreement.
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Rule 80 (a), AZ R.CIV.P, and Attorney Agency 

Scope in Settlement Agreements

• What does the change mean (there are disagreements among 

mediators)?

• How to manage a conflict between recorded agreement and 

written agreement?

• Suggest screen-sharing to modify the agreement until all 

parties agree and sign.

• Unauthorized recording – AZ law and US law.
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Expectations from the Mediator

• Different approaches by mediators on how to start and conduct 

a mediation.

• The benefit of bracket mediation?

• Multi-party mediation (focusing on how to alert a party that the 

others are reaching an agreement without disclosing 

confidential information). 
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Mediation Future

• The Role of Artificial Intelligence in Mediation by Mediators and 

Attorneys

• Women Mediators in Non-Family Cases
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Thank You

11

Sally Duncan
Convergent ADR

Ret. Superior Court Judge

Kenneth Fields
Fields Mediation

Ret. Superior Court Judge
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Morning Networking Break

We will resume at 10:30 a.m.
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Court of Appeals Update with Judge Gass

Judge David Gass | Arizona Court of Appeals, Division One 

Jennifer Cranston | Shareholder, Gallagher & Kennedy
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Thank You

14

Judge David Gass
Arizona Court of Appeals, 

Division One 

Jennifer Cranston
Shareholder

Gallagher & Kennedy
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Analyzing Title Reports for Eminent Domain Actions 

Ron Aschenbach | Assistant Attorney General, Arizona Attorney General’s Office 
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What are we trying to do?

• Article II, Section 17 of the Arizona Constitution

• Obligations to Get it Right

• Ariz. R. Civ. P., Rule 11(b) requires “reasonable inquiry” and “evidentiary 

support”

• Ariz. St. S. Ct. Rule 42 RPC ER 1.1

A lawyer shall provide competent representation to a client. Competent 

representation requires the legal knowledge, skill, thoroughness and 

preparation reasonably necessary for the representation.
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What happens if you goof up?

YOU TAKE SUBJECT TO ANY INTEREST NOT NAMED 

IN THE LAWSUIT

In the Matter of Condemnation of Land for the Valley View Park 

Aquatic/ Roadway, 687 N.W.2d 103 (Iowa 2004)

OR

RULE 11(c) SANCTIONS
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What is the statutory basis that makes title 

reports worthwhile?

• A.R.S. § 33-401 Statute of Frauds – No estate… freehold... shall be 

conveyed unless the conveyance is by an instrument in writing.

• Ownership transfer by deed delivery.

• A.R.S. § 33-411.01 – All documents evidencing the sale or transfer of 

land or an interest in land shall be recorded with the county recorder.

• A.R.S. § 33-412 – Failure to record means the transfer is void as to 

creditors and subsequent purchasers for value for consideration without 

notice.

• Recording gives “constructive” notice to the entire world.
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Title v. Ownership

• Ownership is “[t]he bundle of rights allowing one to use, 

manage, and enjoying property, including the right to convey it 

to others.”

• Title is “[L]egal evidence of a person’s ownership rights in 

property. . .”

Black’s Law Dictionary (9th Ed.)

19



Condemnation Summit XXXI

How does it work?

• Tract index / abstract of title / title mill.

• Gather all documents for a given parcel tract.

• Title examiner reviews the documents for the report.

• The report is for the entire parent parcel.

• The project / acquisition is not considered.

• Title examiner does not know anything about the parcel beyond 

the documents.
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Title Report

• Schedule A – Record title holder and legal description of the 

property

• Schedule B – Exceptions

• Requirements

• Five Year Chain of Title

➢Defendant’s list created from all the above
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Litigation Guarantees

• Schedule A
• Names of Assured

• Date

• Purpose

• Estate Type

• Vested Entity 

• Legal Description

• Schedule B
• Exceptions

• Schedule C
• Defendant’s List
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IS A TITLE REPORT OR LITIGATION 

GUARANTEE THE END OF ANY INQUIRY?
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Examples of “Off Record” Risks

• Unrecorded transfers

• Fraudulent transfers

• Erroneous transfers

• Unrecorded Leases

• Adverse Possession

• Unrecorded easements which are marked on the ground

• Death

• Divorce

• Marriage

• Corporate Merger

• Corporate Dissolution
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Title Records

• Get copies of everything that could be important on Schedule 

B, requirements, and the five-year chain of title.

• Title Company

• Recorder’s Office

• READ THEM!!!!

• In some instances, get the deeds of adjoining owners.

25



Condemnation Summit XXXI

What else??

• Review the contact report

• Check

• Google Earth

• County Assessor Aerials

• Site visit to the property
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Who do you name??

• Title Holder

• Anyone with an ownership interest

• Anyone who may have an ownership interest

• Lien Holders

• County Treasurer (taxes and remove from tax roll)

• Easement Holders (maybe)

• Lessees (maybe)

• Mineral Interest (maybe)
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EXAMPLE 1 – ERRONEOUS FILING
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EXAMPLE 2 – LEASES
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EXAMPLE 3 – LEASES
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EXAMPLE 4 – MINERAL RESERVATION
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Mineral Reservation

• Highest and best use of mining decorative rock.

• Exception in legal description.

• EXCEPT all oil, gas and minerals, as reserved in instrument 

recorded in Book 48 of Deeds, page 603.
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Mineral Reservation

. . . all oil, gas, coal and minerals whatsoever, already found or 

which may hereafter be found, upon and under said lands, with 

the right to prospect for, mine and remove that same and to use 

so much of the surface of said lands as shall be necessary and 

convenient for shafts, wells, tanks, pipe lines, rights of way, 

railroad tracks, storage purposes and other and different 

structures and purposes necessary and convenient for digging, 

drilling and working of any mines or wells which may be operated 

on said lands.
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Mineral Reservations Can Create “Split” Estates

• Surface Estate

• Mineral Estate, if:

• Substances are commercially valuable

• Separate and distinct from the soil

Spurlock v. Santa Fe Pacific Railroad Co.

143 Ariz. 469, 694 P.2d 299 (App. 1984).
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Thank You

48

Ron Aschenbach 
Assistant Attorney General

Arizona Attorney General’s Office 
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Hosted Lunch

We will resume at 1:15 p.m.
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Cross-Examining the Expert Appraiser

Steven Cole | Principal, Southwest Appraisal Associates

Jennifer Cranston | Shareholder, Gallagher & Kennedy
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Appraiser Brulee

Brulee means:

• to burn the top of a dish, usually one that has been covered in 

sugar:

• I like to serve this in individual dishes and brûlée the tops. Sprinkle with 

more sugar and put under the grill to brulee.
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Property Identification

• The property appraised is located at 2415 N Alvernon Way, 

Tucson, Pima County, Arizona.
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Aerial of Subject Property – Before Acquisition
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“Before” & “After”

• The stand-alone retail building consists of 13,650 square feet of 

building area, according to the building plans, on which I have 

relied. 

• The Pima County Assessor reports a building area of 13,565 

square feet. 

• Before the acquisition by the City of Tucson, the property 

contained 71,759 square feet. 

• After the acquisition of 5,035 square feet, the subject site 

consists of 66,724 square feet. 

57



Condemnation Summit XXXI 58



Condemnation Summit XXXI

“Before” & “After”

• Aerial of Subject Property – Before Acquisition
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Former Walgreens Drug Store

• Closed since 2015
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Lease Summary

• The original lease was signed July 9, 2002, between Bencor/Grant-

Alvernon LLC, Landlord, and Walgreens Arizona Drug Co, Tenant. The 

lease was to commence July 1, 2003, and to continue to June 30, 2078, 

a period of 75 years. However, the lease provided the tenant an option to 

terminate as of the last day of the 300th month, or 25 years later. That 

date will be June 30, 2028.

• The lease terms are net of all operating expenses to the landlord, NNN. 

The lease provides the right to the tenant to sublease the space. The 

lease has two amendments. Significantly, the Second Amendment states 

the rent will be $37,500 per month, plus rental taxes. 
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Just Compensation

“In condemnation, the amount of loss which a property owner is 

compensated when his or her property is taken. Just 

compensation should put the owner in as good a position 

pecuniarily as he or she would be if the property had not been 

taken.” 

Page 123, The Dictionary of Real Estate Appraisal
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Interest To Be Appraised

Unit rule:

“When land in which various stakeholders have separate 

interests is condemned by the government in an eminent domain 

proceeding, the amount of compensation to be paid must be 

determined as if the property was owned in fee simple absolute 

by a single owner and without reference to the other attached 

interests.”
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People v. Lynbar, Inc. 

253 Cal. App. 2d 870, 62 Cal. Rptr. 320 (1967)

“It seems to us that this whole must be the total of what the 

various involuntary sellers had to sell and not the undivided fee 

which the condemnor is seeking to acquire….”
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People v. Lynbar, Inc. 

253 Cal. App. 2d 870, 62 Cal. Rptr. 320 (1967)

“It could have also been a recognition of the fact that actual 

capitalized rents need to be considered when valuing property, 

because the market will recognize rents which substantially 

exceed market rent - think of drug stores and fast-food chains 

which for various reasons want specific locations. While the site 

may not seem all that different, it is. The market tells us so.”
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Reality of the Marketplace
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Neighborhood Map
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Central East Retail Submarket Map
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Source: CoStar

4Q 2020

Central East

4Q 2020

Metro Tucson

No. of Buildings: 857 3,810

Total GLA (SF): 4,853,568 21,706,554

Total Vacancy (SF): 126,778 552,436

Vacancy Rate (%): 2.6% 2.7%

YTD Net Absorption 8,106 82,386

YTD Deliveries (SF): -2,255 126,271

Under Construction (SF): 0 60,497

DEMAND STATISTICS FOR GENERAL RETAIL IN EAST CENTRAL SUBMARKET

Date Vacancy Rate

YID Absorption 

(SF)

Market Rent

(Gross)/PSF

2017 Q4

2018 Q4

2019 Q4

2020 Q4

3.1%

3.3%

2.8%

2.6%

117,522

-18,180

-6,018

8,106

$17.59

$17.87

$18.15

$18.16

Source: CoStar 
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Zoning Map

• C-1 Zoning – City of Tucson

• 71,579 SF

70
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Improvements Analysis

GENERAL INFORMATION:

Gross Building Area: 13,650 Square Feet

Year Built / Age: 2003

Floor Area Ratio: 19.02%, based on a building area of 13,650 SF and a site area of 71,759 

SF, according to a City of Tucson survey.

PARKING:  71 total parking spaces, including four ADA spaces. There are 14 spaces 

along the south boundary, fronting Grant Road. The City of Tucson off-street parking regulations 

require one space per 200 SF of building area. Based on this regulation, the subject's 13,650 SF 

retail store requires 69 spaces [13,650 SF ÷ 200 SF/space = 68.25 spaces], which slightly 

exceeds zoning requirements. The parking ratio per 1,000 SF of building area is 5.2, before the 

acquisition.
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Improvements Analysis (continued)

EFFECTIVE AGE: The actual age of the improvements is 17 years. The effective age is 

estimated to be 17 years based on the observed condition.

LIFE EXPECTANCY: Based on Life Expectancy tables in MVS, an average to good quality 

Class C drug store has a 40-year life expectancy. Based on the life expectancy table in MVS, the 

remaining economic life is about 23 years.
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Highest and Best Use – “Before” Condition

• It is most advantageous to the property owner to continue to 

receive rents from Walgreens until the early termination date, 

25 years after the lease commenced. 

• The maximally productive and highest and best use is to 

continue to receive rent from Walgreens under the terms of the 

lease until June 30, 2028.
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Project Influence

• Any influence in valuation caused by the project prior to the 

date of valuation is considered by the appraiser. However, the 

effect of these influences, if any, is disregarded in the valuation 

of the subject property, pursuant to Arizona Revised Statutes 

28-7097.
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Improved Sales Map
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Comparable Improved 

Sale One
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Comparable Improved Sale One

• 6767 E. Broadway Boulevard - Front • Aerial View
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Market Conditions 

• According to the CoStar Trend Report using retail sales in the 

Tucson MSA with sale dates from 2018 through 2020, the 

number of transactions increased from nine (9) in 2019 to 15 in 

2020, and the average sale price per building square foot 

increased about 10% from $189.75 to $209.01. 
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Location Adjustments

84

Category Subject Sale 1 Sale 2 Sale 3 Sale 4 Listing 5

2020 Median Household 

Income (Within 1 Mile Radius)

$33,673 $33,637 $28,897 $36,491 $25,655 $25,655

2020 Median Home Value 

(Within 1 Mile Radius)

$215,568 $96,588 $83,434 $117,084 $119,342 $119,342

2020 Population 

(Within 1 Mile Radius)

23,613 13,778 16,947 13,071 141 141

Traffic Volume (Grant & 

Alvernon) (2-Way Vehicles 

Per Day)

64,000 9,000 21,000 31,544 12,622 12,622



Condemnation Summit XXXI

Tenancy / Remaining Lease Term

85

• As previously discussed, the remaining lease term for the 

subject is about 7.7 years (92 months). Based on information 

derived from CoStar and marketing brochures, Sale One has 

about 14 years remaining on the Walgreens lease and a 

downward adjustment is indicated. Sale Two has about 3 years 

remaining, and an upward adjustment is indicated. Sale Three 

has about 9 years and 2 months left on its lease. Sale Four has 

about 15 years remaining, which is superior to the subject.
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Economic Characteristics, NOI

86

• Under the subject’s lease with Walgreens, the contract rent is 

about $37.50 per square foot, with no escalations, until June 

30, 2028. All the comparable sales have lower contract rents 

than the subject. A typical buyer would be willing to pay more 

for a property with higher rents, all other elements considered 

equal.
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Adjustments to Sale Prices

88

• Some characteristics may require quantitative rather than 

qualitative adjustment, such as market conditions (time) as 

described above, or expenditures made immediately after 

purchase. But quantitative adjustment is not appropriate for 

characteristics for which reliable numerical adjustments cannot 

be derived from market data. Indeed, without adequate market 

support, the apparent precision of quantitative adjustments 

would convey a false sense of accuracy.
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Market Value “Before” – Sales Appr.

• Strongest weight is given to Sales Two and Three greater 

similarities. Based on the foregoing data and analysis, it is my 

opinion that the “as is” value of the subject property, indicated 

through the Sales Comparison Approach, in the before 

condition, is approximately $280.00 per square foot, as 

calculated below:

$280/SF   X   13,650 SF   =   $3,822,000

Rounded to $3,820,000
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Value of Remainder, As Part of Whole

 

 

90

Market Value of the Subject, Before Condition $3,820,000 

Value of Right of Way to be Acquired ($93,148)

Site Improvements to be Acquired ($47,392)

Value of the Remainder, as Part of the 

Whole

$3,679,460
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Valuation “After” The Acquisition

92

• After the acquisition, the highest and best use of the subject property, as improved, is 

continued retail use. The size of the remainder parcel is sufficient for the continued 

commercial/retail use of the improvements. However, since Walgreens closed 

operations at this location in 2015, it is unlikely that the subject improvements will 

attract a national pharmacy like Walgreens. The net loss of 14 parking spaces raises 

the Site Coverage Ratio to 20.5%. The reduced number of available spaces may 

impact customer volume during peak hours. Since drug stores are typically rented as a 

triple net investment, the rent amount is related indirectly to potential sales volume 

generated at a specific location. A buyer would be willing to pay more for a property 

that can generate a high volume of sales. However, I have been unable to isolate a 

loss in value due to a somewhat lower parking ratio.
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Market Conditions

• However, the average sale price was stable from 2017 through 

2020, ranging from $1,799,384 in 2017 to $1,728,588 in 2020.

• Overall capitalization rates increased slightly from 8.08% in 

2017 to 8.57% in 2020. 
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Location – “After”

96

Category Subject Sale 1 Sale 2 Sale 3 Sale 4

2020 Median Household Income

(Within 1 Mile Radius)

$33,673 $37,918 $41,724 $ $25,655

2020 Median Home Value

(Within 1 Mile Radius)

$215,568 208,730 $247,828 $117,084 $119,342

2020 Population

(Within 1 Mile Radius)

23,613 15,918 13,839 13,071 7,635

Traffic Volume (Grant & Alvernon)

(2-Way Vehicles Per Day)

64,000 40,062 16,135 45,000 12,622
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Market Value, After

$120/SF   X   13,650 SF   =   $1,638,000

Rounded to $1,600,000

MARKET VALUE FOR THE SUBJECT INDICATED THROUGH 

THE SALES COMPARISON APPROACH IN THE AFTER 

CONDITION……………………………………………....$1,600,000
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Severance Damages

 

 

SEVERANCE DAMAGES………………………………$2,079,460

99

“Value of the Remainder, as part of the Whole $3,679,460

“As Is” Market Value, After the Acquisition $1,600,000

Severance Damages $2,079,460
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Total Award

 

 

100

Land to be Acquired for New Right of Way $93,148

Site Improvements to be Acquired $47,392

Severance Damages $2,079,46

Special Benefits $0

Total Award $2,220,000
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Audience Participation Time!

Who wants to try their hand at cross-examining Steve?

Anyone want to rehabilitate Steve on re-direct?
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Key Take-Aways From the Appraiser

Select “Good” Comparable Sales:

• Opinion of market value can be supported by studying the 

market’s reaction to comparable sales & competitive properties.

• Most reliable if sufficient, recent, reliable sales.

1. Similar highest & best use of comparable sales or listings.

2. Identify features that matter to buyers & sellers. Interview when verifying.

3. Similarity in elements of comparison, esp. location, physical 

characteristics.

4. Sales that recently occurred reflect current market conditions.
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Key Take-Aways From the Appraiser

How to Pick “Good” Comparable Sales:

• Sale of similar property interest, i.e., fee simple title, leased fee, etc.

• Sale transacted with cash or its equivalent (institutional financing).

• Conditions of sale should EXCLUDE: sales made under duress, uninformed purchasers 

or sellers, related parties, government entities, project influences, and exchanges.

• Similar Market Conditions (recent date of sale).

• Similar Location.

• Similar Physical Characteristics.

• Similar Economic Characteristics.

• Same Highest and Best Use

• Non-realty Components: Exclude personal property or business value.
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Key Take-Aways From the Appraiser

Additional tips for picking “good” sales:

1. Exclude sales that may have been influenced by project.

2. Obtaining reliable verification of sale information affects my 

selection of which sales might be used in the appraisal.

3. For court, attempt verification with all parties to the transaction.

4. Prior sale of the subject property, “Extremely probative.”

5. Appraisal may include sales after date of value, if reliable.
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Key Take-Aways From the Appraiser

Preparing for Trial:

• My visit to a property buyer who complained about “Another appraiser taking 

photographs with a professional photographer.”

• Verifying sale with broker, buyer, and seller.

• Analyze pertinent information. What matters to buyers and sellers.

• Revisit subject property and comparable sales before trial.

• Internalize important facts about the appraisal.

• Be enthusiastic about your opinion in court. (Not deposition.)

• Tell the truth.

105



Condemnation Summit XXXI

Handling Unexpected Questions

• Confucius say, 

“Think first before 

mouth moves.”
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Key Take-Aways From the Appraiser

How to Handle Unexpected Questions:

• Answer truthfully.

• “Experience has shown that triers of fact have an uncanny 

knack for distinguishing between the expert witness who is an 

advocate for his client and is testifying to a false value and the 

expert who is testifying to his unbiased opinion of value.”  

“Real Estate Valuation in Litigation,” Appraisal Institute, Page 

447.
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Key Take-Aways From the Attorney

Cross-Examination at Trial v. Deposition:

• Remember your audience

• Deposition is typically for you and the judge 

• Trial is for the jury

• Keep it simple and direct, not the time to explore

• Know your theme (see next slide) and stick with it

• Limit to a handful of key points

• Avoid arguing with the witness

• Get what you can and cut your losses

• Impeach with prior statements

• Use deposition testimony and expert’s reports and publications

• Takes time to set up, so choose carefully

• Inconsistencies that can be easily explained don’t help
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Key Take-Aways From the Attorney

Identify the Purpose of the Cross:

• Honest but mistaken

• Bad assumptions or instructions

• Incomplete investigation

• Outside area of expertise

• Purposefully exaggerating or biased

• Personal bias (rare)

• True believer (common)

• Financial motive – not as compelling

• USPAP violations – only if significant or unfair

• Some good, some bad

• Helpful testimony or evidence

• Narrow disputed issues
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Key Take-Aways From the Attorney

Follow the “Rules” . . . kind of:

• Be prepared, but listen

• Prepare questions based on detailed review of deposition, expert’s report, and file

• But pay attention to testimony at trial for helpful testimony,  inconsistencies, or something new

• Ask leading, “yes” or “no” questions

• Statement followed by “true,” “correct,” “right,” etc.

• Unless you know the expert will hang him (or her) self

• Don’t ask the “big” question

• Save the conclusions for your expert and your closing statement

• But sometimes it’s worth the risk

• Be yourself, not your boss or someone on TV

• Unless it works for you
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Thank You

111

Steven Cole
Principal

Southwest Appraisal Associates

Jennifer Cranston
Shareholder

Gallagher & Kennedy
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Afternoon Networking Break 

We will resume at 2:45 p.m.
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Preparing for Condemnation: 

Pre-Filing Acquisition & Appraisal Practices

Smedmore Bernard | Managing Director and Principal, Four Corners Valuations

Cheryl Eamick | President and Designated Broker, Sonoran Land Resources
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PREPARING FOR CONDEMNATION
BEGIN WITH THE END IN MIND!
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Client is Ready to Start ROW Acquisition!
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Even the Best Laid Plans Have Faults!

• Prior to project 30% design, allow ROW Agents 

and Appraisers to review project route.

• Prepare a cost estimate commensurate with project 

impacts.

• Identify title problems.

• Identify potential severance damages (i.e., crops, 

parking, business access, etc.).

• Avoid unnecessary severance damages.

• Review of development projects happening in the 

project area or on the property.

• Early reach out to landowners.

116

Cheryl and Smed’s 

SOAPBOX
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Case Study Location

• Subject is 250 Acres of 

Vacant Land

• Nearest Urban Density 

Subdivision 2.5 Miles
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Appraisal Conclusion

• Highest and Best Use: ROW Area is a 6.5-acre strip Separate 

Economic Unit, out of a retail shopping center, out of a 250-acre tract.

• Comparable Sales All Branch Banks: User Sales – 8 to 12 miles from 

subject that sold for $23 to $27 per square foot.

• ROW Compensation: $25 per square foot for total ROW Acquisition 

Area.

• Note the $25 per square foot was based on pad site sales but applied 

to the total 6.5-acre Economic Unit.
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What is the “Actual“ Highest and Best Use?

• Landowner’s Proposed 

Land Plan 
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The “Actual” Highest and Best Use

1. Use: 

Four Branch Banks as part of a Neighborhood Retail Shopping Center.

2. Timing for Use:

Immediate Development and Occupancy of ALL four pad sites with branch 

banks.

3. Market Participants: 

Users: Population within about 1 to 3 miles.

Most Probable Buyer: Developer for branch banks.
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A Rate of Growth Analysis Technique

• Case Study: 200 vacant acres fronting highway close to a major 

city.

• Purpose of Analysis: As part of support in forecasting 

development timing for subject vacant land appraisal.

• Analysis Technique: Scale Historical Urbanized Growth toward 

the Subject (urbanized = 50% of the area developed).
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Rate of Urban Growth Analysis (continued)

• Historical growth toward the subject over the last 24 years 

(1980-2004) was found to average 0.162 miles per year.

• Distance to the subject from current urbanized area is 1.63 

miles.

• Based on historical growth it will be approximately 10 years 

before the subject area is urbanized. 

• 1.63 miles ÷ 0.162 miles per year = 10.062 years
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PART 2 - HIGHEST AND BEST USE 

PRINCIPLES
“THE GOAL OF HIGHEST AND BEST USE ANALYSIS IS 

TO DETERMINE WHICH USE PRODUCES THE HIGHEST 

PRESENT VALUE OF THE FUTURE BENEFITS.” 
SOURCE: THE APPRAISAL OF REAL ESTATE 15TH PG. 317
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Two Real Estate Markets

125

Fundamental Markets

(Users)

Owner Tenants

Customers

Economic Well-

Being
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Overview Highest and Best Use Process

• The essential components of highest and best use analysis are:

1. A specific property’s physical, legal, and locational attributes that 

determine use.

2. The economic demand for the potential alternative uses of that property.

3. Estimates of the financial rewards for each alternative use.

• Source: The Appraisal of Real Estate 15th pg. 317
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Step #1

Step #2-5

Step #6

Step #7 

Step #8Three Part Conclusion

Source: Fanning, Market 

Analysis for Real Estate 2nd 

Edition (Appraisal Institute 

2015) page 515

Eight Step Process
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Appraisal Stumbling Blocks

• Defining the larger parcel.

• Defining acquisition including any temporary easements.

• Identifying all landowners.

• Approved legal description in place.

• Improvements on the site.

• Need for specialty reports:

• Phase I ESA

• Soils Studies

• Engineer Reports

• Site Improvements
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ROW Stumbling Blocks

• Unanticipated ROW needs and severance damages.

• Timeline of the project tied to federal funding deadlines.

• Right of immediate possession?

• Title Insurance Requirements and Clearing the Clouds.
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Houston, We Have a Problem!
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Right of Immediate Possession?

Unless you are the state, its subdivision, or a municipal corporation, immediate possession cannot be obtained 

because . . . Arizona Constitution Article 2, § 17 says

Private property shall not be taken for private use, except for private ways of necessity, and for drains, flumes, or 

ditches, on or across the lands of others for mining, agricultural, domestic, or sanitary purposes. No private property 

shall be taken or damaged for public or private use without just compensation having first been made, paid 

into court for the owner, secured by bond as may be fixed by the court, or paid into the state treasury for the 

owner on such terms and conditions as the legislature may provide, and no right of way shall be appropriated 

to the use of any corporation other than municipal, until full compensation therefor be first made in money, or 

ascertained and paid into court for the owner, irrespective of any benefit from any improvement proposed by 

such corporation, which compensation shall be ascertained by a jury, unless a jury be waived as in other civil 

cases in courts of record, in the manner prescribed by law. Whenever an attempt is made to take private property 

for a use alleged to be public, the question whether the contemplated use be really public shall be a judicial question, 

and determined as such without regard to any legislative assertion that the use is public.

The Arizona Supreme Court has held (Hughes Tool Co. v. Superior Court, 91 Ariz. 154 (1962)) that this provision prohibited a private entity 

exercising eminent domain from obtaining prejudgment possession, because it requires the “advance jury determination of damages.”
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Hotel Parking and Unplanned Temporary 

Construction Easement

132

ROW

TCE
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Defunct Corporation

• Parcel appears to be for drainage.

• Owned by a Defunct Corporation.

• Sole member of corporation was 

difficult to find and claimed they were 

not the owner.

• Condemned minor aerial crossing 

easement and TCE for $150.65.
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Clouds on Title

• Reservations or reversionary clauses in the Patent.

• Property boundaries are in question.

• Vesting Deed is questionable – Defunct Corporations.

• Liens:

• Tax Liens

• Mechanics Liens

• Judgements.
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Appraisal and Importance of the Title 

Commitment

• Accuracy of title commitment and how current it is.

• Transactions are accurate and any encumbrances.

• Exclusive Easements (example: subsurface users)

• Identification of all users.
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Thinking Outside the Box and In Regulatory 

Framework

136



Condemnation Summit XXXI

Avoid Condemnation Through Negotiation

• Listen to the needs and concerns of the landowner. It’s not always 

about the money!

• OWLS! Landowner wants bird deterrents on a transmission line 

AND owls on his roof.  

• Liability concerns. Landowner knew there were potential contaminants on the 

property and didn’t want to be held liable for any of the Client’s contractors 

being exposed.

• Conducted additional soil testing in the easement area with landowner consent.

• Added language to the easement with additional indemnification of the landowner.

• Required easement staking and training for client and contractors to stay within the 

easement area.
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Review “Current” Title Commitment

• Lien Holders - Requires Subordination or Consent

• Property covered up with liens valued more than fair market 

value?

• Water Rights

• Exclusive Interests 

• Scrivener’s Errors

• Mortgage or Foreclosure and Short Sales 
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Smed would be lucky if?

• ROW agent provides these things:

• Past research, including any studies conducted on the property including 

specialty reports.

• Maps with aerial photo showing project impacts.

• Contact records with the landowner.

• Legal description.

• Title Commitment, including anything applicable to value.

• Current and proposed land use.

• Project timeframe.

• Any prior ROW cost estimates of comps used to value ROW.
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Legal Counsel Needs From Agent/Appraiser

• Current “litigation appraisal”

• Current “litigation title guarantee” 

• Copies of all correspondence with landowner:

• Agent – Landowner Contact notes

• Agent research and all studies conducted on the property

• Reach out letter

• Right of Entry (if required, i.e., ground disturbance)

• Offer letter

• Certified mail receipts

• Legal descriptions (include any temporary construction easements)

• Demonstration of “Effective Notice” 

• 20 days for AZ and 30 days for federally funded projects
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Litigation Appraisal

• Different Appraiser than the deposit appraiser may be required.

• Clearly identified subject property and scope of work.

• Seek advice and information from legal counsel (by telephone 

or in-person).

• Strong Fundamental Market Analysis.

• Market research of subject property and its immediate market.

• Clear and strong highest and best use analysis.
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Litigation Title Guarantee

• Is prepared solely for litigation guarantee.

• Offers protection that all parties as defendants/plaintiffs are named, 

so any judgment is binding.

• Issued with assurances to attorney and client.

• Is for the same amount shown in the litigation appraisal.
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Begin With the End in Mind

• Purpose and Need for Project 

• A.R.S. § 12-1112 provides that the taking of private property must be for a public 

use and that the taking is necessary to such public use. Arizona case law has 

generally interpreted public use to include Use of the land by the public; promoting 

the public welfare; or promoting the purpose of a governmental entity.

• “Takings Clause” 5th Amendment limits the power of eminent domain by requiring 

“just compensation” be paid if private property is taken for a public use.

Bailey v. City of Mesa, 206 Ariz. 224, 230, 76 P.3d 898, 904 (App. 2003) the Arizona appellate court held that the 

“…anticipated public benefits must substantially outweigh” any character of private use of the land taken.

Kelo v. City of New London, 545 U.S. 469 (2005) US Supreme court held that use of eminent domain to transfer from one 

private landowner to another to further economic development does not violate the “Takings Clause of the Fifth 

Amendment. 
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FINAL THOUGHTS
HAVE AN IDEA OF WHAT IS IN THE CURVE 

BEFORE YOU GET THERE!
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Thank You

145

Smedmore Bernard 
Managing Director and Principal

Four Corners Valuations

Cheryl Eamick 
President and Designated Broker 

Sonoran Land Resources
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Afternoon Networking & Cookie Break 

Sponsored by Integra Realty Resources 

We will resume at 4:00 p.m.
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Condemnation Case Law Update 2024

Cassandra Ayres | Attorney, Berry Riddell LLC

Jordan Leavitt | Partner, Nossaman LLP
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Arizona

• Cao v. PFP Dorsey Investments, LLC

• State v. Foothills Rsrv. Master Owners Ass’n
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Cao v. PFP Dorsey Investments, LLC

2024 WL 1223893 (2024)
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Factual Background

• Dorsey Place is a 96-unit condominium.

• Developer recorded a declaration subjecting the property to the 

Condominium Act (A.R.S. § 33-1201 et seq.).

• Key Provisions:

• 1 vote per each unit owned.

• Incorporated Condo Act as amended from time to time.

• Condo may be terminated by agreement of 90% of Association 

votes.
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Factual Background

• PFP Dorsey purchases 90 units in Nov 2018 (94% of the 

Association’s votes).

• Xias owns 1 unit (bought in January 2018) & other individuals 

own 5 additional units.

• A.R.S. § 33-1228(c) provides “a termination agreement may 

provide that all of the common elements and units of the 

condominium shall be sold following termination.”
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Termination Agreement

• April 2019 – Association circulated termination agreement 

• Upon termination, Association will sell “all portions of and 

interest” in the Condo that do not belong to PFP Dorsey to PFP 

Dorsey.

• PFP Dorsey would pay fair market value for the units.

• PFP Dorsey ratified termination agreement, records deeds 

against Xias, and takes possession of Xias’ unit.
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Key Issues

• Does A.R.S. § 33-1228(c) authorize an unconstitutional taking 

of private property for private use?

• Did A.R.S. § 33-1228(c) require all units to be sold pursuant to 

a termination agreement?
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Key Holdings

• Art. II, Sec. 17 not implicated in this case because dispute 

arose from parties’ contract, not statute.

• A.R.S. § 33-1228(c) only authorized a sale of all condominium 

property if the termination agreement provided for a sale.
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Eminent Domain Analysis

• Arizona Supreme Court (Eminent Domain)

• Association’s power to force sale emanates from contract, not 

statute, & contracting parties may agree to waive constitutional 

rights.

• Because Xias agreed to follow Condominium Act—including 

portion about termination agreements—Court does not address 

its constitutionality (Condominium Act “did not effect a taking of 

the Xias’ property”).
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State v. Foothills Rsrv. Master Owners Ass’n

540 P.3d 1236 (App. 2023)
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• Foothills Reserve is a 590-home subdivision 

at the base of South Mountain.

• CCR – Each homeowner had “a 

nonexclusive easement for the use and 

enjoyment in and to the Common Areas.”

• Recorded Plat – Common Areas were to 

remain “open space” and “owned and 

maintained by the [Association] for 

landscaping at maintenance purposes.

• ADOT condemned the Common Areas to 

expand the South Mountain Freeway.

Background
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Background

• Homeowners sought compensation for a complete taking of their 

easements.

• ADOT “conceded that compensation was due for the value of the 

easement interests lost, measured by the market value of the home 

before (with the easement) and after (without the easement) but 

argued that the homeowners could not claim proximity damages 

because they had no possessory interest in the common areas.”

• The Superior Court found that the Homeowners could seek 

proximity damages.
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The Stipulation

• The parties entered into a stipulation with two possible damage 

awards pending appeal of the proximity damages.

• Option 1: If no proximity damages, $6,000,000 for the value of 

the condemned easements.

• Option 2: If proximity damages are available, $6,000,000 for 

the value of the condemned easements and $12,000,000 for 

proximity damages.
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Issue on Appeal

• Whether 589 homeowners were entitled to proximity damages 

“when the state condemned their positive and negative 

easements, but did not condemn their homes.”
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Holding

• Because an easement is not a parcel of land, the homeowners 

deserved no severance damages.
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What does “Part of a Larger Parcel” mean?

Severance Damage Statute:

• “If the property sought to be 

condemned constitutes only a part of a 

larger parcel, [a court or jury shall 

assess] the damages that will accrue to 

the portion not sought to be 

condemned by reason of its severance 

from the portion sought to be 

condemned, and the construction of 

the improvement in the manner 

proposed by the plaintiff.” A.R.S. § 12-

1122(A)(2). 

Court’s Analysis:

• “Part of a Larger Parcel” implies the 

property to be condemned “must be a 

smaller parcel.”

• Parcel means Parcel of Land

• Homeowners’ easements “were not 

parcels of land.”

• “Because an easement is not a parcel 

of land, the homeowners were not 

entitled to severance damages.”
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Additional Analyses

• Severance damages are available only if the claimant owns the 

larger parcel from which the smaller parcel is condemned.

• The HOA, not the individual homeowners, owned the common 

area.

• Court declined to address any constitutional challenge to the 

severance damage statute because it had not been briefed.
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Petition for Review and Response

• Petition for Review filed on 2/5/24; Response filed on 4/5/24.

• Petition: “The seismic consequence: every taking of an easement 

(utility, conservation, access, air, etc.) or lease now no longer 

receives the constitutional guarantee of just compensation (which 

requires payment of severance damages).”

• Response: “The opinion correctly determined that Homeowners 

were not entitled to severance damages because although their 

easements were property, they were not parcels of land.”
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SCOTUS

• Sheetz v. County of El Dorado

• Tyler v. Hennepin County

• Devillier v. Texas
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Sheetz v. County of El 

Dorado, California

601 U.S. ____ (2024)
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Factual Background

• George Sheetz wanted to build a prefabricated home on his property.

• County’s General Plan conditions building permit on payment of a 

traffic impact fee.

• Fee amount is determined by a rate schedule based on type of 

development and location (but not on the particular project).

• Fee in this case was $32,000.

• Sheetz alleges the fee violated the takings clause of the Fifth 

Amendment because the County did not make individualized 

determination under Nollan/Dolan.
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Nollan/Dolan Test

• If a government can deny a building permit to further a 

legitimate police-power purpose, it can also place conditions on 

the permit to serve that end – this is a “hallmark of responsible 

land-use policy.”

• Two-Part Test: Permit conditions must have:

1. ESSENTIAL NEXUS to the government’s land-use interest.

2. ROUGH PROPORTIONALITY to the development’s impact on the 

land-use interest.
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California Court of Appeals

• “Under California law, only certain development fees are 

subject to the heightened scrutiny of the Nollan/Dolan test,” not 

those which are generally applicable to broad class of property 

owners through legislative action.
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Question Presented

• “Whether a permit exaction is exempt from the unconstitutional-

conditions doctrine as applied in Nollan and Dolan simply 

because it is authorized by legislation.”
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Holding

• The Fifth Amendment’s 

takings clause does not 

distinguish between 

legislative and 

administrative land-use 

permit conditions.

171



Condemnation Summit XXXI

Holding

• When the government withholds or conditions a building permit for 
reasons unrelated to its legitimate land-use interests, those actions 
amount to extortion.

• The Constitution provides no textual justification for saying that the 
existence or the scope of a State’s power to expropriate private 
property without just compensation varies according to the branch 
of government effecting the expropriation.

• A legislative exception to the Nollan/Dolan test conflicts with the rest 
of the Court’s takings jurisprudence which does not distinguish 
between legislation and other official acts.
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Unanswered Questions

• We do not address the parties’ other disputes over the validity 

of the traffic impact fee, including whether a permit condition 

imposed on a class of properties must be tailored with the same 

degree of specificity as a permit condition that targets a 

particular development.

• These issues must first be considered by the State Court.
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Implications for Arizona
HV & Canal LLC v. Ariz. DOT 2024 Ariz. App. Unpub. LEXIS 126

• Condemnor conditioned encroachment permit on the 

applicant building and paying for a right-hand-turn lane 

into its property.

• Was the imposed condition ($150,000) an 

unconstitutional taking?

• “Assuming without deciding that the condition here 

implicated the application of the Nollan/Dolan test, we 

find no error…”

• Held there was a nexus between safety and traffic 

concerns and the requirement that HVC install a right-

hand-turn lane.

• Petition for Review pending.
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Tyler v. Hennepin County

143 S.Ct. 1369 (2023)
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Case Overview

• Minnesota law allows the State to 

foreclose on property for 

delinquent property taxes and 

retain the tax debt, interest, cost of 

the sale, and the surplus proceeds.

• Whether the State’s decision to 

retain the surplus proceeds 

constitutes a taking of property 

without just compensation in 

violation of the Fifth Amendment.
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Factual Background

• Geraldine Tyler is 94 years old. In 1999, she bought a one-bedroom 

condominium in Minneapolis and lived alone there for more than a 

decade. But as Tyler aged, she and her family decided that she would 

be safer in a senior community, so they moved her to one in 2010. 

Nobody paid the property taxes on the condo in Tyler’s absence and, 

by 2015, it had accumulated about $2,300 in unpaid taxes and 

$13,000 in interest and penalties. 

• Acting under Minnesota’s forfeiture procedures, Hennepin County 

seized the condo and sold it for $40,000, extinguishing the $15,000 

debt. The County kept the remaining $25,000 for its own use.
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Holding

• “The County had the power to sell Tyler’s home to recover the 

unpaid property taxes. But it could not use the toehold of the 

tax debt to confiscate more property than was due. By doing so, 

it effected a “classic taking in which the government directly 

appropriates private property for its own use.””
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Analysis

• What is Property and who defines it?

• Can the government take more from a taxpayer than it owes?

• Does precedent recognize the principle that a taxpayer is 

entitled to the surplus in excess of the debt owed?
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Devillier v. Texas 

(Argued before SCOTUS on 1.16.24)

• Median barrier/dam on Interstate Highway 10 (IH-10) in Texas  
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Background

• Complaint originates in state court

• Count 1: Violation of Art. I, § 17 of Texas Const. for 

Taking/Damaging/Destruction of Property

• Count 2: Taking of Property Without Just Comp. in Violation 

of Fifth Amendment to U.S. Const.

• Texas removes to federal court
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Procedural Background

• Once in federal court, Texas moves to dismiss the Fifth 

Amendment claim: 

• Only way to bring such claim = 42 USC § 1983 

• States are not “persons” subject to § 1983
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Procedural Background

• Magistrate: “classic Catch-22”; Texas’s 

stance “incredibly myopic”; “pretzel logic”

• District court: adopts magistrate’s report and 

recommendation, denies Texas’s MTD

• Appeal to 5th Circuit: may owners sue under the Takings Clause 

without invoking § 1983
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Procedural Background

5th Circuit Court of Appeals

• Panel (3 judges) vacates & remands; holds that the Fifth 

Amendment Takings Clause as applied to the states through the 

Fourteenth Amendment does not provide a right of action for 

takings claims against a state.

• Subsequently rejects hearing the matter en banc (all judges) – 5 

voted for, 11 against.
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Question Presented

• “May a person whose property is taken without compensation 

seek redress under the self-executing Takings Clause even if 

the legislature has not affirmatively provided them with a cause 

of action?”
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Key Quotes from Oral Argument

USSC: C.J. Roberts

“Isn’t it a Catch-22 to say they have to proceed in state court, 

they can’t proceed in federal court; and then as soon as they 

sue in state court, Texas removes it to federal court where you 

say they can’t proceed?”
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Key Quotes from Oral Argument

USSC: J. Kagan

“Regarding an “ongoing violation of the Constitution” where the 

property has been taken and payment has not been made: 

“[A]ren’t courts supposed to do something about that?””
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Key Quotes from Oral Argument

USSC: J. Sotomayor

“This seems to me like a totally made-up case because they 

did exactly what they had to do under Texas law. … [I]t’s 

almost a bait and switch[.]”
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Breaking News – Decision Issued April 16, 2024!

• Texas law provides a cause of action that allows property 

owners to vindicate their rights under the Takings Clause. 

• Constitutional concerns do not arise when property owners 

have other ways to seek just compensation.

• This case does not present circumstances in which a property 

owner has no cause of action to seek just compensation. 

189



Condemnation Summit XXXI

State & Circuit Court Decisions

• City of Sammamish v. Titcomb (Washington Court of Appeals)

• Maslonka v. Pub. Util. Dist. No. 1 of Pend Oreille County 

(Washington Supreme Court)

• Brinkmann v. Town of Southold (2nd Circuit)

• Christ Vision, Inc. v. City of Keokuk (Iowa Court of Appeals)
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City of Sammamish v. Titcomb

525 P.3d 972 (Wash. App. 2023)
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Factual Background

• Project: “To replace storm 

drainage infrastructure and to 

eliminate existing barriers to fish 

passage.”

• The City had statutory authority to condemn for storm drainage 

infrastructure but not for fish passage purposes.

• Trial Court dismissed the condemnation action because the City 

lacked authorization for purposes identified in the Ordinance.
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Washington Statutes

• Standard: A political subdivision’s authority to condemn property 

extends only so far as statutorily authorized and “must be conferred 

in express terms or necessarily implied.”

• RCW 8.12.030 – Every City is authorized to condemn property for 

culverts, drains, and ditches.

• Salmon Recovery Act provides funds for improving fish runs but 

states, “no project included on a habitat project list shall be 

considered mandatory in nature and no private landowner may be 

forced or coerced into participation in any respect.”
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Issue

• May a condemnor 

condemn property if its 

primary purpose for the 

Project is statutorily 

authorized but its 

secondary purpose is not?
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Holding

• The City is not divested of its authority to condemn for 

stormwater facilities just because the Project also provides fish 

passage benefits.
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Analysis

• “Whether a municipality possesses the requisite authority to 

condemn private property is determined based on the purpose 

of the condemnation as articulated by the relevant legislative 

body.”

• Necessity – “Even if the decision was partially motivated by 

improper considerations, it will not be vacated so long as the 

proposed condemnation demonstrates a genuine need and the 

condemnor in fact intends to use the property for the avowed 

purpose.”
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Maslonka v. Pub. Util Dist. No. 1 of Pend Oreille 

County, 533 P.3d 400 (Wash. 2023)
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Factual Background

• 1955: Public Utility District constructs dam & purchases express 

easements from Maslonkas’ predecessors in interest (Lester & 

Sullivan).

• 1993: Maslonkas purchase land bordering river; sellers 

(Cordes) inform them of periodic flooding.

• 2016: Maslonkas sue PUD for taking (inverse), trespass, 

nuisance, and negligence re flooding.
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Issues

• Who bears the burden of providing whether the subsequent 

purchaser rule applies?

• Is it a doctrine of standing or an affirmative defense?

• If an inverse condemnation claimant is barred by the 

subsequent purchaser rule, may it pursue alternative tort claims 

based on the same alleged governmental conduct?
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Holding

• The right to inverse condemnation belongs to the property 

owner at the time of the taking; it does not pass to a 

subsequent purchaser unless expressly conveyed.

• Inverse condemnation claimants barred by subsequent 

purchaser rule are not entitled to alternative tort recovery (i.e. 

nuisance and trespass).
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Analysis

• Subsequent Purchaser Rule is a doctrine of standing and 

claimant must “clearly demonstrate they are the property party 

to invoke judicial resolution of the dispute.”

• Failed to establish new taking because no evidence the dam’s 

operations changed after 1993 to increase flooding.

• May have an alternative claim if the tort did not arise to the level 

of a taking, but not the case here.
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Maricopa Cty. V. Rovey

250 Ariz. 419 (App. 2020)

• “A claim for inverse condemnation is personal and does not 

pass to a grantee unless the grantor expressly conveys it… 

damages belong to the owner at the time of the taking.”
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Brinkmann v. Town of Southold

2024 U.S.App. LEXIS 5994 (March 2024)
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Factual Background

• Brinkmanns sign a purchase 

agreement for vacant land to develop a hardware store.

• After Brinkmann’s spend years seeking permits, the Town 

authorized the acquisition of the property through eminent 

domain for a public park.

• The Brinkmann’s claimed the park was simply a pretext for the 

real reasons for the acquisition; preventing the Brinkmann’s 

from building a chain hardware store.

204



Condemnation Summit XXXI

The Takings Clause

• “The Complaint alleges facts sufficient to support a finding that the 

decision to create the park was a pretext for defeating Brinkmanns’ 

commercial use, and was made after varied objections and regulatory 

hurdles that the Town interposed and that the Brinkmanns did or could 

surmount.”

• Two limitations on the right to exercise eminent domain: (1) the property 

must be for public use and (2) the owner must receive just compensation.

• The Court will not substitute its judgment for a legislature’s judgment as 

to what constitutes a public use unless the use is palpably without 

reasonable foundation.
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Issue

• Is the Takings Clause violated when a property is taken for a 

public amenity as a pretext for defeating the owner’s plans for 

another use?
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Holding

• When the taking is for a public 

purpose, courts do not inquire into 

alleged pretexts and motives.

• A condemning authority has a 

complete defense to a public use challenge if the Project bears 

at least a rational relationship to well-established categories of 

public uses.

• Courts won’t distinguish purpose and motivation.
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Analysis

• Is the taking really for a public 

use?

• Is the taking necessary?

• Compatible with the greatest 

public good and least private 

injury?
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Christ Vision, Inc. v. 

City of Keokuk

• 991 N.W.2d 543 

(Iowa App. 2023)
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Factual Background

• Christ Vision owned a Unitarian Church built in 1876, which was “an 

inspirational, important, and iconic Keokuk landmark.”

• In 2005, the City sent a letter to Church asking it to address deteriorating 

conditions.

• In 2011, City sent letters stating the Church should be razed.

• By 2016, no repairs had been made.

• After month-long hearing, the Court declared the Church a nuisance.

• Church did not meet the deadline and the City demolished the Church.
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Issue

• Can a City’s decision to enforce a nuisance law constitute a 

regulatory taking?
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Analysis

• A condemnor’s exercise of its related police powers over 

abandoned property did not constitute a taking.

• A person has no vested property right in a nuisance.

• Owner has no right to use their property to create public harm.

• See Mutschler v. City of Phoenix, 212 Ariz. 160 (App. 2006) 

(“public nuisances are not protectable property interests under 

the Fifth Amendment”).
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Case Citations & Resources

Published

Brinkmann v. Town of Southold, New York, ___ F. 4th ___ (2d Cir. 2024); 2024 WL 1080032

Cao v. PFP Dorsey Invest., LLC, ___ Ariz. ___ (2024); 2024 WL 1223893

Maslonka v. Public Utility Dist. No. 1 of Pend Oreille Cty., 533 P.3d 400 (Wash. 2023)

Maricopa Cty. v. Rovey, 250 Ariz. 419 (App. 2020), review denied 2/8/2022

State v. Foothills Reserve Master Owners Assoc’n, Inc., 256 Ariz. 422 (2023)

Tyler v. Hennepin Cty., Minn., 598 U.S. 631 (2023)

Unpublished

Christ Vision, Inc. v. City of Keokuk, 91 N.W.2d 543 (Table), 2023 WL 387070 (Iowa App. Unpublished 

Disposition)

Gregory Real Est. Mgmt. v. Keegan, 2021 WL 1187398 (Ariz. App. Mem. Dec.) 

HV & Canal LLC v. Arizona Dep’t of Transp., 2024 WL 562145 (Ariz. App. Mem. Dec.)
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Case Citations & Resources

City of Sammamish v. Titcomb, 25 Wash. App. 2d 820 (2023), review granted (Wash. 9/7/2023)

• Wash. Supreme Court oral argument 1/16/2024 video available 

https://tvw.org/video/washington-state-supreme-court-2024011342/?eventID=2024011342 

Devillier v. Texas, 601 U.S. ____ (2024)

• USSC oral argument 1/16/2024 audio and transcript available 

https://www.supremecourt.gov/oral_arguments/audio/2023/22-913

Sheetz v. City of El Dorado, 84 Cal. App. 5th 94 (2022), review den. (Cal. 2023), cert. granted 

(US 9/29/2023)

• USSC oral argument 1/9/2024 audio and transcript available 

https://www.supremecourt.gov/oral_arguments/audio/2023/22-1074 
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Other Cases Referenced

Alabama Assoc. of Realtors v. HHS, 594 U.S. ___, 141 S.Ct. 2485 (2021)

Cedar Point Nursery v. Hassid, 594 U.S. 139 (2021)

Dolan v. City of Tigard, 512 U.S. 374 (1994)

Koontz v. St. Johns River Water Mgmt. Dist., 570 U.S. 595 (2013)

Nollan v. Calif. Coastal Com’n, 483 U.S. 825 (1987)

Yee v. City of Escondido, 503 U.S. 519 (1992)
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Thank You
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Cassandra Ayres
Attorney

Berry Riddell LLC

Jordan Leavitt
Partner
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We Appreciate Your Feedback!

• Scan here to complete our survey.
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See you at Condemnation Summit XXXII!
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