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Welcome Remarks

Jennifer Cranston | Shareholder, Gallagher & Kennedy
Chris Kramer | Partner, Nossaman LLP



Today’s Agenda

9:00 a.m.
9:15 a.m.

10:15 a.m.
10:30 a.m.
1130 a.m.
12:30 p.m.

1-30 p.m.
2:30 p.m.
3:30 p.m.
3:45 p.m.

Welcome Remarks

The Laws That Time (and Some Condemnation Practitioners) Forgot
Morning Networking Break

Condominium Terminations — Legality, Valuation, and More

Meet the New ADOT Director, Jennifer Toth

Hosted Lunch

Technology in the Law — Practical and Ethical Use of Al and Other Tech
Higher or Lower — How Juries Split the Baby

Afternoon Networking & Cookie Break Sponsored by Integra Realty Resources

Protecting the Birds — How Migratory Birds, Endangered Species, and G K
Raptors Affect Project Design and Implementation
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The Laws That Time (and Some Condemnation
Practitioners) Forgot

Jennifer Cranston | Shareholder, Gallagher & Kennedy
Jeff Gross | Attorney, Berry Riddell, LLC



Why are we giving this presentation?

e Even those who practiced as long as Kerrick don’'t remember everything

» This Is a refresher on the laws, statutes, and procedures you probably
don’t use everyday, including

» General principles and procedures
» Specific laws applicable to ADOT

e Other miscellaneous provisions
e \WWe aren’t the only experts in the room, but we did co-author The Book

« |s this really just an ad for the next edition of The Book? (Maybe) GIK
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PREPARE TO HAVE YOUR MINDS BLOWN!

bIK
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General Principles and
Procedures
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Who has the power of eminent domain?

e The State of Arizona

 Cities, Towns, and Counties — Primarily Titles 9 and
11, but see Titles 28, 36, and 48

e Special Taxing Districts — Title 48

e Persons
e For uses identified in A.R.S. §12-1111

* For “private ways of necessity, and for drains, flumes, or ditches,
on or across the lands of others for mining, agricultural, domestic,

bIK
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or sanitary purposes” (Ariz. Const., Art. 2, 8 17)
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Right to Enter and Survey — A.R.S. 8§ 12-1115

Where land is required for public use, the state may survey and locate
the land, but it shall be located in the manner which will be most
compatible with the greatest public good and the least private injury

The land may be entered upon to make examinations, surveys and
maps thereof, and the entry constitutes no cause of action in favor of
the owners of the land, except for injuries resulting from negligence,
wantonness or malice

A person seeking to acquire property for any of the public uses
authorized by this title is an agent of the state

A.R.S. § 33-104: Registered land surveyors may enter upon land to
perform necessary work relating to surveys, subject to paying
damages for injury to land 5K
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Prefiling Procedure — Notice To Tenants

« AR.S. §12-1116

« 20 days before filing, deliver offer and appraisal to
owner and “sole lessee of record”

« EXxcept for special taxing districts, if no lease or more
than one lease is recorded, “plaintiff shall provide notice
of the offer and appraisal to the party having a plain and
obvious commercial ownership or operational interest in
substantial improvements on the property by posting the
notice in plain sight at the property”

» For special taxing districts, if more than one lease is
recorded, must deliver notice of offer and appraisal,

except if the lessee is not entitled to compensation per G K
the lease or other written agreement Gallagher&Kennedy
(WNOSSAMAN s
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Joint Proceedings — A.R.S. §12-1118

 All parcels lying in the county, and required for the same public use, may be
Included in the same or separate proceedings, at the election of plaintiff

« But the court may consolidate or separate them for convenience of the parties

e Subpart B: When application for condemnation of a right of way for sewage
disposal, or to obtain water, is made on behalf of a settlement, village or an
unincorporated town, the board of supervisors of the county may be the
plaintiff ol

Gallagher&Kennedy
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Limits on Immediate Possession

e Article 2, Section 17 of the Arizona Constitution:

* “no right of way shall be appropriated to the use of any
corporation other than municipal, until full compensation

therefor be first made in money, or ascertained and paid into

court for the owner, irrespective of any benefit from any
Improvement proposed by such corporation, which
compensation shall be ascertained by a jury, unless a jury be

waived as In other civil cases in courts of record, In the
manner prescribed by law”

bIK
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Appeal Procedures — A.R.S. § 12-1127

« Plaintiff may take possession while

appeal is pending

« If defendant receives payment of the
judgment while the appeal is pending,
it abandons all defenses if a new trial

IS granted, other than regarding the

amount of compensation

bIK
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Recovery of Attorneys’ Fees

«AR.S. § 12-1129(B):

» Final judgment is that plaintiff cannot acquire the real
property by condemnation or

» The proceeding is abandoned on a motion by the
acquiring agency

« Relocation statutes:
e AR.S. 8 11-972(A) — direct condemnation actions
« AR.S. §11-972(B) — inverse condemnation proceeding
« AR.S. 8§ 28-7153(A) — direct condemnation actions

« AR.S. § 28-7153(B) — judgment or settlement of an
inverse claim

« Also:
« AR.S. 8§ 12-1130 (owner-occupied residential property) G K

Gallagher&Kennedy
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SPECIFIC LAWS APPLICABLE TO ADOT

Do Not Copy
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Right of First Refusal — A.R.S. § 28-7099

ADOT pre-filing acquisitions and settlements
prior to judgment

Right of First

» Right of first refusal expires eight years after Refusal

the date the deed is recorded or sixty days
after the Director determines the property is
not needed, whichever is earlier

[rit av farst ri- fyii-zal]

A contractual right to
enter into a business
transaction with a person

«Offer must be for the “current” market value of or company before
the property anyone else can.
o |f offer is accepted, title is transferred pursuant GlK
to a qUIt claim deed Gallagher&Kennedy
(IW)NOSSAMAN .,
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Inverse Claims per A.R.S. 8§ 28-7102

 [f\Board adopts highway corridor and selects highway alignment, must adopt a resolution of
necessity for acquisition within 18 months

«{f no written offer within 6 months of resolution, owner may file for inverse condemnation to
* Require the department to take the property and pay compensation, or

* Recover damages for any interference with possession and use resulting from the resolution
«—Action must be filed with 18 months of adoption of resolution

e Even if imitation period has passed, owner may file action to compel Board to rescind the
resolution or commence condemnation

 Board can extend time limitations Gallagher&Kennedy
(WNOSSAMAN s
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Expansion of Existing Easement -
A.R.S. § 28-7382

* |f ADOT expands existing easement for telecom purposes and
expansion reduces the fair market value, the property owner is entitled
to just compensation

» Action must be commenced within 18 months of notice of expansion

» Evidence of revenues or profits from assembled communications
corridor not admissible

 No class action

« Statute governs claims for trespass, inverse condemnation,
and other similar causes of action GIK
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MISCELLANEOUS PROVISIONS

GK
Gallagher&Kennedy
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Prop 207 - A.R.S. § 12-1131 et seq.

Voter approved!

Limits use of eminent domain for slum clearance and
redevelopment

Public use is always a judicial question without regard to
legislative assertion (per Ariz. Const. Article 2, § 17)

But, “public use” does not include public benefits of
economic development

Authorizes compensation for diminution in value of property
caused by enactment or applicability of a “land use law”

Condemnation Summit XXX

Arizona
Proposition 207

Election date
November 7, 2006

Topic
Eminent domain
Status
v Approved

Type Origin
Initiated state Citizens
statute

bIK
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Condemnation of Federal Property

e What?

« A.R.S.8§12-1114.01 authorizes the State to
condemn property possessed by the US
government

« Subject to specified procedures and limitations

« One of the procedures is that the action be
filed by the Attorney General with the consent
of the US government bIK
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Eminent Domain for Public Works - A.R.S. § 12-

1141 et seq.

Provides an alternative process for certain entities
acquiring property for a “public works project”

» “Public works project” means a work or undertaking
financed in whole or in part by a federal agency or
“state public body”

« “State public body” means the state or a county,
city, town, municipal corporation, authority or any
other subdivision, agency or instrumentality thereof,
corporate or otherwise

» Key differences include:
* Notice by publication

» Use of special master

Condemnation Summit XXX

Infrastructure Investment and Jobs Act

Largest categories of funding

Ny

$110 billion $73 billion

Roads and Electric grid
bridges infrastructure

"I=IP

$66 billion

Rail

-\ FRANKLIN
{U\ TEMPLETON

Yl O

$65 billion $55 billion

Broadband Water
projects infrastructure

bk

Gallagher&Kennedy
(WNOSSAMAN s

22



Exaction Appeals

« A.R.S. §9-500.13. Compliance with court decisions — requires cities
and towns to comply with federal regulatory takings case law:
Nollan, Dolan, Lucas, and First English Evangelical Lutheran Church

« A.R.S. § 9-500.12 allows a property owner to appeal a requirement
by a city or town of a dedication or exaction as a condition of
approval for use of the property or the adoption of a zoning
regulation that creates a taking of property in violation of
A.R.S. § 9-500.13

» Hearing officer process, appealable to superior court for
de novo review 5K
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Abandonment of Roads, Easements and Right-of-Way

« A.R.S. §28-7208

» Vesting of title in owner of property abutting abandoned roadway may require
owner to pay the governing body for the value of the roadway

» Even if governing body paid no consideration for it
» Dedicated right-of-way, GLO easements

* In determining value, the governing body “shall give due consideration to its
degree of fragmentation and marketability and any other public benefit
received by the governing body in return for the abandoned roadway”

«A.R.S. § 28-7215(B) - if the roadway has no public or market
value, the governing body may abandon without compensation if

the landowner agrees to assume liability and costs of maintaining G K
the roadway
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Audience Participation

« \WWhat Did We Miss?

bIK
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Thank You

Jennifer Cranston Jeff Gross
Shareholder, Attorney, Berry Riddell, LLC
Gallagher & Kennedy G K
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Networking Break

We will resume at 10:30 a.m.
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Condominium Terminations — Legality, Valuation,
and More

James Braselton | Member, Dickinson Wright

Valil Cloar | Member, Dickinson Wright
Ryan Bailey | Certified General Appraiser, Bailey Valuation and Consulting
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Arizona Constitution Article 2, Section 17

« Private property shall not be taken for private use, except for private ways of
necessity, and for drains, flumes, or ditches, on or across the lands of others for
mining, agricultural, domestic, or sanitary purposes. No private property shall
be taken or damaged for public or private use without just compensation having
first been made, paid into court for the owner, secured by bond as may be fixed
by the court, or paid into the state treasury for the owner on such terms and

conditions as the legislature may provide . . . .

bIK
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AR5 §33-1228
§ 33-1228. Termination of condominiam

Effective: [See Text Amendments] to August 2, 2018

L&.Emmlmmemewamhngnfﬂmmﬁbfmldmm 2 condominim may be terminated only by agreement of
umit owners of units to which at least eighty per cent of the votes in the association are allocsted, or any larger percentage the
declaration specifies. The declaration may specify a smaller percentage only if all of the units in the condominium are resmricted
exclusively to nonresidential nses.

B. An agreement to terminate shall be evidenced by the exerution or ratfications of 3 temminston agresment, in the same manner
a5 3 deed, by the requisite mumber of mnit owners. The terminaton agreement shall specify a date after which the azreement
will be void unless it is recorded before that dste. A tenmination agreement and 21l ratifications of 3 termination sgreement shall
e recorded in each county in which a portion of the condominium is situated and is efective only on recordation.

C. A termination agreement may provide that all the conmmon elements and wnits of the condominitm shall be s0ld following
termuination. If, pursuant to the agreement any real estate in the condomininm is to be sold following termination, the termination
agreament shall set forth the mininmom terms of the sale.

D. The associaton, oo behalf of the umit owners, may coniract for the sale of real estate in the condominium but the conTact
is not binding on the unit owners untl approved parsant to subsactions A and B. If any resl estate in the condominium is o
be sold following termination. ttle to that real astate on termination vests in the associztion as mstee for the holders of all
interest in the units. Theresfter, the association has all powers necessary and sppropriste fo effect the sale Undl the sale has
been concluded and the proceeds of the sale disinibuted, the association contimes in existence with all powers it had before
termination. Proceeds of the sale shall be disoibmted to unit gwners and lienholders as their interests may sppear, in proporton
1o the respectve imferests of unit owners as providad in subsecton G. Unless otherwise specified in the termination agreement,
a5 long @s the associztion bolds dtle to the real estate, each unit owner and his saccessors in interest have an exclsive rght
to occupancy of the portion of the real estate that formerly constited his umit. Dharing the period of that ecoupancy, each wmit
owner and his successors in imterest remain liable for all assessments and other oblizgadons imposed on umit owners by this
chapter or the declaragon.

E. If the real estate constimfing the condomininm is not to be sold following termination. fifle to all the real estate in the
condominium vests in the umit owners on terminstion a5 tenants in COmMMoD in proportion to their respective interests as provided
in subsection &, and Liens on the vmits shift accordingly. While the tenancy in common exists, each unit owner and his successors
in interest have an exchisive right o eccupancy of the portion of the real estate that formerly constinmed his wmnit

Condemnation Summit XXX

'S. § 33-1228 (1986)

F. Following termuination of the condomimitm. the proceeds of any sale of real estate. together with the sssets of the association,
are held by the associafion as tustes for unit owners and holders of lisns on the units a5 thedir interests may appear Following
termination, creditors of the association helding liens on the units which were recorded before termination may enforce those
liens in the same manner as any lenholder

. The respective imterests of unit owners referred to in subsectons D, E and F are as follows:

1. Except as provided in paragraph 2, the respective interests of unit owners are the fair markst valoes of their wnits, limited
common elements and common element interests immediately before the termination as determined by an independent
appraiser selected by the association The determination of the independent appraiser shall be distribwted to the unit owners
and becomes final wmless disapproved within thirty days after distribution by unit owners of units to which fifty per cenf of
the votes i the association are allocated. The proportion of aoy unit owner's interest to that of all unit owners is determined
by dividing the fair market value of that unit owner's unit and commeon element interest by the total fair market vahies of all
the units and common elements.

2. If any umit or any limited common element is destroyed to the extent that an appraiss]l of the fair market valoe of the wmit
or element before destuction cannot be made, the interests of all unit owners are their respective common element interests
immediately before the termination.

H_ Except as provided in subsection I, foreclosume or enforcement of a lien o encombrance against the entire condominimm
dioes not of itelf terminate the condominium, and forecloswre or enforcement of a lien or encumbrance against a porgen of
the condominium does not withdrew that portien from the condominiom. Foreclosure or enforcement of & lisn or enoumbrance
against withdrawable real estate does not of itself withdraw that real estate from the condominium . bat the person taking title
may require from the association, on request, sn amendment exclnding the real estate from the condominimm

L If a liem 07 encumbrance against 8 porton of the resl estats comprising the condominnmm has priority over the declaration and
the lien or encumbrance has not been partially relessed, the parties foreclosing the lien or encumbrance may, on foreclosure,
record an instroment excluding the real estate subject to that lien or encumbrance from the condominnm.

J. The provisions of subsections C through I do not apply if the origins] declaration, sn amendment to the original declaration
recorded before the comveyance of amy unit to an owner other than the declarant or an agreement by all of the wmit owmers
Contain provisions inconsistent with sach subsectons.

GK
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Subsection (G) in 1986

(. \The respective miberests of umt owners referred to m subsections D, E and F are as follows:

%ﬁxcqﬁtaﬁpimidaiinpﬂagaphl_thrﬁpe:ﬁrem#mjtmm are the fair market values of their wmits, linuted

elements and conumon element mterests mmediately before the temunation as determuined by an independsnt
miﬂmﬂwmamﬁm|m determuination of the ndependent appraiser shall be distributed to the umt owners
and becomes finzl wmless disapproved within thirty days after dismbution by umit owners of units to which fifty per cent of
the votes n the association are allocated. The proporion of amy unit owner's mmterest to that of all unit owners is determined
by dmnding the fir market value of that unit owner's unit and common element interast by the total fair market values of all
the unmits and common elements,

oI Aoy umdt or any lmited common element 1= destroyed to the extent that an appraisal of the fair market valoe of the umit
of element before destruction cannot be made. the interscts of all unit owners are their respective common element mierests
Immmediately before the ternumation
Gallagher&Kennedy
(WNOSSAMAN s
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AR5 §33-1228

§ 33-1228. Termination of condominium
Effective: August 3, 2018 1o August 26, 2019
A. Except in the caze of a taking of all the units by emment domain, a condomimium may be terminated only by agreement of

unit owners of unats to which at least eighty percent of the votes in the association are allocated, or any larger percentage the
declaraton specifies. The declaration may specify a smaller percentage only 1f all of the nunits in the condommimm are restrictad

! )Lxclu:dx‘dy to nonresidential uses.

. An agreement to termmate shall be evidenced by the execution or ratifications of a termination agreement, in the same manner

s a deed, by the requisite number of unit owners. The termination agreement shall specify a date after which the agreement
will be void unless 1t 1s recorded before that date. A terminzation agreement and all retifications of a termination agreement shall
be recorded in ezch county in which a portion of the condominium 15 sifuated and is effective only on recordation.

C. A termination agreement may provide that all the common elements and umts of the condomimum shall be sold following
termination. If, pursuant to the agresment, any real estate in the condominium is to be sold followmng termination, the termination
gTE shall set forth the mmmmum terms of the sale.

D. The association, on behalf of the umt ewners, may contract for the sale of real estate in the condeminum, but the contract
1 not binding on the umit owners until approved pursuant to subsections A and B of this section. If any real estate in the
ondominium is to be sold followng termmation, title to that real estate on termination vests in the association as trustes for the
holders of all interest m the units. Thereafter, the association has all powers necessary and appropriate to effect the sale. Until
the zale has been concluded and the procesds of the sale distnbuted, the association continues in existence with all powers 1t
had before termination. Proceeds of the sale shall be distributed to unit owners and lienholders as their interests may appear, in
proportion to the respective interests of umit owners as provided in subsection G of this section. Unless otherwise specified m the

termination agreement, as long as the association holds title to the real estate, each unit owmner and the unit owner's successors
i interest have an exclusive nght to occupancy of the portion of the real estate that formerly constituted the unit owner's unit.
During the period of that occupancy, each umit owner and the successors m mterest remain liable for all aszeszments and other
obligations imposed on unit owners by this chapter or the declaration.

E. If the real estate consttutng the condomimum 15 not to be sold following termination, fitle to all the real estate m the
condominium vests in the unit owners on termination a5 tenants in common in proportion to their respective interests as provided
m subzection G of this section, and hiens on the umts smft accordingly. Whils the tenancy 1 common exists, sach umt owner
and the unit owner's successers in interest have an exclusive right to occupaney of the pertion of the real estate that formerly
constituted the unit owner's umit.

Condemnation Summit XXX

'S. § 33-1228 (2018)

F. Following termination of the condommium, the proceeds of any sale of real estate, together with the assets of the association,
are held by the association as trustee for unit owners and holders of liens on the units a5 their interests may appear. Following
termination, creditors of the association holding liens on the wmits that were recorded before termmation may enforce those
liens in the same manner as any lienholder.

G. The respective interests of unit owners referred to m subsections D, E and F of this section are as follows:

1. Except as provided in paragraph 2 of this subsection the respective interests of unit owners are the fair market values of
thewr units, limited common elements and common element interests immediately before the termination and an additional five
percent of that total amount for relocation costs for owner-occupied units. An independent appraizer selected by the association
shall determme the total far market values. The determination of the imdependent appraiser zhall be distnbuted to the umt
owners and becomes final unless disapproved within sixty days after distribution to the unit ewner. Any unit owner may obtain
a second independent appraisal at the unit owner'’s expense and. if the unit owner's independent appraisal amount differs from
the association's independent appraisal amount by five percent or less, the higher appraisal is final If the total amount of
compensation owed as determined by the second appraiser is more than five percent lugher than the amount determined by the
association's appraiser, the uwnit owner shall submit to arbitration at the association's expense and the arbitration amount is the
final sale amount. An additional five percent of the final sale amount shall be added for relocation costs for owner-cccupted units.

2. If any umt or any hmited commen element 15 destroved to the extent that an appraisal of the fanr market value of the unit
or element before destruction cannot be made, the interests of all unit owners are their respective common element mterests
immediately before the termination.

H. Except as provided m subsection I of this section, foreclosure or enforcement of a lien or encumbiance against the entwe
condominium does not of ifself terminate the condommmm, and foreclosure or enforcement of a lien or encumbrance against
a portion of the condominium does not withdraw that portion from the condemmium. Foreclosure or enforcement of 2 lien or
encumbrance agamst withdrawable real estate does not of 1tself withdraw that real estate from the condomimmum, but the person
taking title may require from the association, on request, an amendment excluding the real estate from the condommum.

L If a2 lien or encumbrance agamst a portion of the real estate comprising the condominium has prionty over the declaration,
and the lien or encumbrance has not been parfially released, the parhes foreclosing the lien or encumbrance, on foreclosure,
may record an mstrument excluding the real estate subject to that lien or encumbrance from the condomininm

J. The provisions of subsections C, D, E, F. H and I of this section do not apply 1if the origmal declaration, an amendment to
the onginal declaration recorded before the conveyance of any unit to an owner other than the declarant or an agreement by all
of the unit owners contains provisions inconsistent with these subsections.

K. Beginning on the effective date of this amendment to this section, any provisions m the declaration that conflict with
subsection G, paragraph 1 of this section are void as a matter of public policy.

GK
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Subsection (1) in 2018

. The respective interests of unit owners referred to mn subsections D, E and F of this section are as follows:

1. Exgept as provided mn paragraph 2 of this subsection, the respectrve mterests of umt owners are the fawr market values of
1 its, limited common elements and common element inferests immediately before the termination and an additional five
@nfﬂu’c total amount for relocation costs for owner-occupled umits. An independent appraiser selected by the association
:@m the total far market values. The determination of the independent appraiser shall be distmbuted to the umt
owners and becomes final unless disapproved wathm sixty davs after distmbution to the umt owner. Any unit owner mayv obtain
a second independent appraisal at the unit owner's expense and, 1f the unit owner's independent appraisal amount differs from
the assoclation’s independent appraisal amount by five percent or less, the higher appraizal 15 final. If the total amount of
M&saﬁnn owed as determined by the second appraiser 1= more than five percent huigher than the amount determined by the
/ass i tion's appraiser, the unit owner shall submat to arbitration at the association's expense and the arbitration amount 15 the
ﬁ e amount. An additional five percent of the final sale amount shall be added for relocation costs for owner-occupred 1.1.1:|i1:.|

GK
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Unofficial

Document

When recorded, return to:

DECLARATION OF CONDOMINIUM
AND OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR
PAPAGO SPRINGS CONDOMINIUM

MARICOPA COUNTY, ARIZONA

Do Nof

Condemnation Summit XXX

¥
o Law Offices of Phyllis H. Parise, P.C.
v 5125 N. 16™ 5t., Ste, B223 2003-1674934 12/10/03 11:55
L Phoenix, Arizona 85016 3 0F 3 e
E s
o Pttt
ol
-_&‘.
o

Motice of a Dispute 1o any of the Declarant Partics, all Unit Owners must notify prospective
Purchasers of a Unit of the existence of such action, Claim or Claim Notice of a Dispute and
must provide such prospective purchasers with a copy of the notice received from the

Association in accordance with Section 11.23 above or any other notice so received from the
Asspciation.

1125 Arvizona Statwtory Compligres, Inthe evenl a courl of competent jurisdiction
invalidates all or part of this Article |1 regarding the resolution of Alleged Defects and litigation
unforiunaiely becomes necessary, Declarant, the Association, and all Unit Owners shall be bound
by the applicable Arizona construction defect stetule presently codified at ARS. §12-1361 et
sed. and AR5, §33-2001 et seq,

ARTICLE |2 GENERAL PROVISIONS
12.0 M,

(A} Any agreement for professional management of the Condeminium entered into
by or on behalf of the Association at any time may not exceed a erm of three (3) years and must
also provide for termination by cither party without cause and without payment of & termination
fee upon thirty (30) days" or less written notice.

(B} During the Period of Declawsidzas ol, any: (i) employment contract; (i) lease;
and {iii) or agreement of any nature with Declarant, or any member, agenl or represeatative of
Declarant or providing for services of Declarant and/or its affiliates, entered into by or on behalf
of the Board or the Association must also provide for termination of sueh contract, lease or
agreement by any Board elecied by the Unit Owners afler the Period of Declarant Control has
cxpired or is terminated.  The foregoing limitations shall not apply to: (i) bulk service provider
contracts such as, without limitation, telephene, communications, satellite or cable TV, utility
provider and utility monitoring, or other similar service contracts, as long as Declarant, and its
affiliates, are not the parties providing such services or (ii) any long term laundry lease entercd
into by Declarant’s predecessor in itle.

121 Severabifity. Invalidation of any one of these covenanis or resirictions by
judgment or court order shall in no way affect any other provisions which shall remain in [ull
force and effeei.

12.2 Puratlon, Unless terminated as provided in Section 12.3 of this Declaration,
the eovenants and restrictions of this Declaration, as amended from time to time, shall run with
the land and bind the Condominium in perpetuity,

i lominium, Subject fo the further provisions of this
Declaration rqgnrdmg Monmuu muce and consent requirements, the Condominium may be
terminated only in the manner provided for in A.R.S. § 33-1228 of the Condominium Act,

a6

GK
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Cao v. PFP Dorsey

Condemnation Summit XXX

IN THE
ARIZONA COURT OF APPEALS
Division ONE

JIE CAQ, et al,, Plaintiffs/Appellants,

i

PFF DORSEY INVESTMENTS, LLC, et al., Defendants/Appellees.

No. 1 CA-CV 21-0275
FILED 7-7-2022

Appeal from the Superior Court in Maricopa County
No. CV2019-055353

The Honorable Daniel . Martin, Judge

REVERSED AND REMANDED

Gallagher&Kennedy
(WNOSSAMAN s
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Condemnation Summit XXX

Supreme Court

STATE OF ARIZONA

ROBERT BERUTINEL ARILONA STATE COURTS BUILIMNG TRACIE K. LINDEAAN
Chief Justice 15 WEST WASHINGTON STREET, SUITE 42 Clerk of the Conrt
FHOEMNI, ARILONA 8507
TELEPHONE: (S1T) 451-3356

e
[}

Iugust 23, Z0Z3

BRE: CA&0 et al. v PFP DORSEY et al.
Lrizona Supreme Court No. CV-22-022E8-PR
Court of Appeals, Division One No. 1 CA-CV 21-0273
Maricopa County Superior Court Mo. CVZ018-055353

GREETINGS:

The following action was taken by the Supreme Court of the State

of Arizona on Rugust 22, 2023, in regard to the above-referenced
cause:

ORDERED: Emergency Motion for Procedural Order Clarifying Doc. 4
= GRANTED.

FURTHER. ORDERED: GRANTING IN PART the petition and cross-
petitions as to these rephrased questions:

1. Either on its face or as applied in this case, does A.R.S5. §

33-1228 aunthorize the taking of private property for private use
in wviclation of Artiecle 2, § 17 of the Arizona Constitution?

2. If any common elements or units in a condominium are to be
sold pursuant to a condominium termination agreement, does
A.R.5. § 33-1228 require all the common elements and units to be
part of that sale?

3. If a contract incorporates an unconstitutional statute by
reference, are the terms of that statute enforceable as to the
contracting parties?

4., If a condominium declaration incorporates a statute by
reference, are subsequent statutory amendments incorporated into
the agreement?

GK
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Unique Characteristics

* Highest and Best Use issue
« Subject Property is no longer marketable
» Terminator influence on sales

« Sales in the condominium project probably no longer apply as
comparable sales

« Not eminent domain, no Project Influence Rule

« Unknowing Appraisers

® W'dely Vary|ng Appralsa|8 Gaagw[jr&tgnnedy

'@ NOSSAMAN .-
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AR.S. 33-1228

 A.R.S. 33-1228 says, “the respective interests of unit owners are the fair market

values of their units, limited common elements and common element interests
immediately before the termination...

«Fair Market Value — No definition in law

* Synonymous with contemporary usage of “Market Value” — Dictionary of Real Estate (Al)

 USPAP Advisory Opinion 22 — “normal”, “typical”, “typically motivated”, a forced sale is not

consistent with the “normal” or “typical” premise

o “Their units” — their units are condominium units

e When is that? 41K

Gallagher&Kennedy
(WNOSSAMAN s
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Highest And Best Use Issue

 1st Part of Highest and Best Use Analysis - Legal Permissibility
e The Condominium Declaration is being Terminated

« USPAP Standards Rule 1-3 — When necessary for credible assignment results...
« (a) identify and analyze the effect on use and value of:
» Existing land use regulations

* Reasonably probable modifications of such land use regulations

 ARS 33-1228 Results in a Jurisdictional Exception to USPAP

* The Highest and Best Use can longer be for Continued Use As a Condominium

bIK

Gallagher&Kennedy
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Definition of Market Value

The most probable price, as of a specified date, in cash, or in terms
equivalent to cash, or in other precisely revealed terms, for which the
specified property rights should sell after reasonable exposure in a
competitive market under all conditions requisite to a fair sale, with
the buyer and the seller each acting prudently, knowledgeably, and
for self-interest, and assuming that neither is under undue duress.

Appraisal Institute, The Dictionary of Real Estate Appraisal, 7th Edition (Chicago, lllinois, 2022), page 118

bIK
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(WNOSSAMAN s

Condemnation Summit XXX 40



Sales from the Condominium Project

 Remaining Units Have
A different Highest and Best Use than Continued Use as a Condominium

 Limited marketability

« Recent Sales Have
* Questionable recorded sales prices
« Unknowledgeable Market Participants

« Sales Prices heavily influenced by the imminent termination
Do not represent a “normal” or “typical”’ sale

e Can not be used as Comparable Sales without significant adjustment GIK

Gallagher&Kennedy
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Thank You

James Braselton Vail Cloar Ryan Bailey
Member, Dickinson Wright Member, Dickinson Wright Certified General Appraiser,
Bailey Valuation and G K
Consulting

Gallagher&Kennedy
(WNOSSAMAN s
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Meet the New ADOT Director, Jennifer Toth

Jennifer Toth | Director, Arizona Department of Transportation (ADOT)
Chris Kramer | Partner, Nossaman LLP

43



adot2050plan.com

bk
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Thank You

Jennifer Toth Chris Kramer
Director, Arizona Department Partner, Nossaman LLP
of Transportation (ADOT) G K

Gallagher&Kennedy
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Hosted Lunch

We will resume at 1:30 p.m.
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Technology in the Law — Practical and Ethical Use of
Al and Other Tech

Marc Lamber | Director, Fennemore Law
Patricia A. Sallen | Lawyer, Ethics at Law PLLC
The Hon. William G. Montgomery | Arizona Supreme Court Justice

47



Al-and the Law

« How many of you currently are using Artificial Intelligence (Al)?

» How many of you have never tried Chat GPT, Bard or other
LLMs?

“Al will not replace lawyers, but lawyers who use Al,
will replace those who do not.”

— Andrew Arruda, co-founder and CEO of ROSS Intelligence oIk

Gallagher&Kennedy
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Do Not Copy

GIK
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Disruptive Technologies

e A Subset of Innovation
e Opposite of Incremental

e Radical change to an existing
Industry or market due to
technological innovation

e Synonym:. Disruptive
Innovation
G K

Gallagher&Kennedy
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Examples of Disruptive Technologies in the
19th-20th Centuries

 The Steam Locomotive (1804)
* The Automobile (1886)

e The Assembly Line (1901)

« The Airplane (1903)

miR NG S| &  The Computer (1973)
o " * The Internet (1983)

Gallagher&Kennedy
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More Recent Disruptive Innovation

« Smart phones

e Robotics

« Emaill

« Augmented Reality
e Texts

G K

Gallagher&Kennedy
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o Autonomous Vehicles
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Artificial Intelligence

« According to the Oxford Language
Dictionary: “The theory and
development of computer systems
able to perform tasks 24 ¢
that normally require L\
human intelligence, such '
as visual perception, speech
recognition, decision-making, and
translation between languages.”

GK
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Examples of Al

e \Web Search Engines (Google, Bing, etc.)
« Recommendation Systems (e.g., YouTube, Amazon, Netflix)
« Virtual Assistants (Siri, Alexa)

« Self-driving Cars (Waymo)

» Facial Recognition Software
* \/oice Recognition Software
 Generative Tools (Chat GPT) GIK

Gallagher&Kennedy
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at IS Generative Al?

@hat GPT 4 Immmm)

ard (Google)
ALL-E-2
Jukebox

\Y

O
O

GK
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CHAT GPT — OPEN Al

« l'ive Demonstration
« Large Language Model (LLM)
e “Fancy” Auto Complete Tool
 Runs on an Artificial Neural Network

Advanced Language Model

LEARNS to detect and predict patterns over time
It Teaches Itself

Reinforcement Learning from Human Feedback (RLHF)

bIK
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Job Replacement or Just a Tool — Virtual
Assistant on Steroids?

- \WWHO
» Legal Secretary
« Paralegal
e Lawyer
* Mediator
« Judge
e Jury?

bIK

Gallagher&Kennedy
(WNOSSAMAN s

Condemnation Summit XXX



Let's Ask GPT4 and Bard the Question...

bIK
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Let's Ask GPT4 and Bard the Question...

bIK
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Draft A Dark Poem
About The Fate of
Humanity With Al

bIK
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Let’'s Ask Chat GPT 4 the Question...

bIK
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Likelihood of Reshaping Legal Industry

bIK
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e egal Research and Due Diligence
* Document Review and Contract Analysis
«Predictive Analysis

« Administrative Tasks and Scheduling

bIK
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e Drafting More Simple Legal Documents
« Complex Legal Strategy
«Courtroom Appearances

« Judges and Juries

bIK

Gallagher&Kennedy
(WNOSSAMAN s

Condemnation Summit XXX



Let's Ask Bard About “Replacement”

bIK
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Examples of How Members on the Panel Are
(or Contemplate) Using Al:

« Assist in Preparation of Digital Marketing Content
« Drafting Research Memos

« Preparing Deposition Outlines

«ldentifying Weaknesses in Opponent Arguments

* Responding to Reviews
 Drafting Letters/Emails to Clients, Other Lawyers, etc.
e Drafting and Responding to Demand Letters I

Gallagher&Kennedy
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Limitations/Dangers

» Inaccurate (“Hallucinations™)

 Fictitious

« Confidentiality

« Billing

* New Standard of Care?

e Plagiarism — Detection Software

» Deepfakes GIK

Gallagher&Kennedy
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Limitations

IS it just an “oops”?
> » Still must square with obligations to:
* Provide competent representation (ER 1.1)

* Ensure not making false statements of fact or law

. COnfldentla“ty to the court (ER 3.3)

» Supervise (ERs 5.1/5.3)
* Not engage in misconduct in general (ER 8.4)

« Billing

* New Standard of Care?

e Plagiarism — Detection Software
» Deepfakes GlK

Gallagher&Kennedy
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Limitations

e lnaccurate

TN
Fictitious  Are you contributing client info into Al database?
® > « How do you protect client info you contribute?
- . . . o
o B|”|ng What does your client think about this”

* New Standard of Care?
e Plagiarism — Detection Software
» Deepfakes GlK

Gallagher&Kennedy
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Limitations

e lnaccurate
s FIctitious

e As a cost?

« Confidentiality

* As part of your service?

@ .
> e How much is reasonable?

e New Standard of Care? « Isn’t it just like billing the original amount

when using recycled work?

e Plagiarism — Detection Software
» Deepfakes GIK

Gallagher&Kennedy
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Limitations

e [naccurate

* Fictitious

« Confidentiality
« Billing

e Plagiarism — Detection Software
e Deepfakes

Condemnation Summit XXX

y

» Lawyers must act “in a reasonably careful

and skillful manner in light of [their] special
professional knowledge”

* Does using Al qualify?

bIK
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Limitations

e [naccurate

* Fictitious

« Confidentiality
« Billing

e New Standard Of Care? If using generative Al, may need

to use to meet competency
° > requirement and avoid
D f k malpractice
» Deepfakes GIK
Gallagher&Kennedy
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@E& than a dozen authors filed a lawsuit against OpenAl on
@sda}g accusing the company, which has been backed with
@iﬂﬂs of dollars in investment from Microsoft, of infringing on
_their copyrights by using their books to train its popular ChatGPT
@thﬂt. The complaint, which was filed along with the Authors
Zﬂd, said that OpenAl’s chatbots can now produce “derivative
works” that can mimic and summarize the authors’ books,
entially harming the market for authors’ work, and that the
ters were neither compensated nor notified by the company.

New York Times, 9/20/23 Gallagher&Kennedy
(WNOSSAMAN s
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Limitations

e [naccurate

* Fictitious

« Confidentiality

« Billing

* New Standard of Care?

e Plagiarism — Detection Software

Must guard against using just

° like old-fashioned false G K
evidence Gallagher&Kennedy
(WNOSSAMAN s
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Benefits

« Speed and Efficiency = Advanced Productivity

 Downsize or Resize

« Cost Savings

« Access to and analyze vast amounts of online data

» Second “pair of eyes”

e Perfect Grammar

* “Emergent” growth I

Gallagher&Kennedy
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Emergence

bIK
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Embrace Volatility - Be Disruptive, Not Disrupted

bIK
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erested in Continuing the Discussion?

rizona Summit on Artificial Intelligence, Law and the Courts
December 11, 2023

ARIZONA SUMMIT ON

Do Nott {63

LAW AND THE COURTS

GIK
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Thank You

Marc Lamber Patricia A. Sallen The Hon. William G.
Director, Fennemore Law Lawyer, Ethics at Law PLLC Montgomery

Arizona Supreme Court Justice 5 K
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Higher or Lower — How Juries Split the Baby

William Bassoff | Associate, Nossaman LLP
Kelsey Misseldine | Attorney, Jackson White PC

80
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Alabama River Bridge

 Privately owned seafood vendor In

Mobi
e CONO

Mobi
e Total

e, Alabama

emned for toll bridge to cross
e River

taking

e State Appraisal: $600,000
e Property Owner’s Appraisal: $950,000

* Property Owner’s Testimony: $2,000,000
o Mean: $1,183,333 Gallagher&Kennedy
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Outcome

« Owner was able to discuss business and history of business
through old newspaper clippings and photos from inside the
shop

«ALDOT lost on motion in limine to exclude property owner’s
testimony

bIK
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Alabama River Bridge | Part 2

o Corporation owned warehouse along Mobile River in Alabama
e 25 miles away from first Alabama River Bridge case
« Partial taking

e Same project, attorneys, and experts as first Alabama River Bridge case

« Expert again admitted mistakes in analysis and impact on her analysis
« State Appraisal: $290,720
« Property Owner’s Appraisal: $574,000
* Property Owner’s Testimony: $574,000
 Mean: $479,573

bIK
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Quiz Time!

bIK
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Outcome

« Corporate client owning and leasing property

e Jury’s view was that the corporate owner was “all about the
money”

bIK
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RAJI | Property Use

« You may consider the property’s present and past uses when you
determine fair market value. You may also consider any reasonable
uses to which its owner might put the property in the future if you
find:

* The proposed future use is reasonably probable; and
« A willing buyer would pay a premium for that probability as of [date of valuation]

«You may not consider those uses that are mere possibilities or
speculation

« RAJI (CIVIL) 7th Eminent Domain 4 GIK
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lowa Farm

« 80 Acre Farm in Webster County

« Dakota Access Pipeline taking a 1,172 mile line from North
Dakota to lllinois

« /8 acre pipeline easement and 1.76 acre TCE
e State Appraisers: $5,500; $7,900
e Property Owner: $897,000
* Webster County Compensation Commission: $16,300
« Mean: $451,250 5K
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Outcome

« Exhibit 79 excluded

« Property owners’ appraisers utilized corn suitability rating
« Post-condemnation damages

«- Jury instructions on valuation

bIK
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RAJI | Valuation

« You must determine the fair market value of the property [name of
condemnor] is acquiring [plus the amount of severance damages, If
any, to [name of condemnee]’s remaining property] as of [date of
valuation]. RAJI (Civil) 7th Eminent Domain 2

« Fair market value is the most probable cash price a willing buyer
would pay a willing seller on the open market where the seller has a
reasonable time to find a buyer and the buyer knows everything
about the property. RAJI (Civil) 7th Eminent Domain 3A

bIK
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Kentucky Bypass Construction

« KDOT took 18 acres from a 125 acre farm property for the
construction of a bypass
e Commissioners: $161,000
« State Appraiser: $229,500 (additional)
* Property Owner’s Expert: $583,096
* Mean: $406,298

bIK
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Outcome

« KDOT’s unsuccessful attempts to strike property owner’s
expert’s testimony

o Hypothetical impacts
« Highest and best use

bIK
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RAJI

| Highest and Best Use

» |In determining fair market value, you must consider the highest

and
lega
resu

pest use of the property. The highest and best use is the
use that is physically possible, financially feasible, and

ts in the highest value.

bIK
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Nebraska School Project

« Developer purchased 73.99 acres for $60,000 per acre,
iIntending to improve with a mixed-use development

4 months later, the town of Elkhorn condemned 43.36 acres of
the property for a new high school
e Elkhorn’s Appraisal: $2,601,600 ($60,000/acre)

e Property Owner’s Appraisals: $4,249,720 ($98,010/acre); $5,410,000
($124,769/acre)

 Mean: $4,005,800 oIk
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Outcome

« Severance Damages
e Cost to Cure Jury Instruction

bIK
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RAJI | Severance Damages

o [You must decide whether] [T]he property taken is part of a larger parcel. The
[name of condemnee] is entitled to recover the fair market value of the part
acquired by [name of condemnor]. [Name of condemnee] also is entitled to
severance damages if the fair market value of the remaining property is
reduced by the acquisition or by the proposed improvement.

 The measure of severance damages is the difference between the fair market
value of the remaining property before the acquisition and the fair market value
of the remaining property after the acquisition.

« RAJI (Civil) 7th Eminent Domain 12
bk
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RAJI | Cost to Cure

« Severance damages may be reduced or eliminated by curing the condition
causing the severance damages If the cost of cure is less than the amount of
severance damages avoided by the cure.

o [if you find the severance damages will be wholly cured, you must award [ name
of condemnee] the lesser of (1) the cost to cure or (2) the full amount of
severance damages, but not both.] [or]

o [If you find that the severance damages are not wholly cured, you must award [
name of condemnee] the lesser of (1) the cost to cure, plus remaining severance
damages, or (2) the full amount of severance damages, but not both.]

e RAJI (Civil) 7th Eminent Domain 17 GIK
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Minnesota Interstate Project

« Minnesota Department of Transportation condemned 4,080 sf of a
commercial lot and 400 sf for a TCE. The fee acquisition included a
portion of the property leased to a third-party for a billboard.

« MDOT settled with the third-party for loss of the physical billboard.

State’s Appraiser Property Owner’s Appraiser
Fee Taking $32,640 $38,760
TCE $1,200 $1,900
Subtotal $33,840 $40,660
Value of Billboard Site $58,500, payable to third-party $144,578, payable to property owner G K
Total Just Compensation | $92,340 $185,238 Gallagher&Kennedy

M NOSSAMAN w»

Condemnation Summit XXX 101



Quiz Time!
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Outcome

o Successful Motion for New Trial

bk
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Arizona

« Jury shall assess: “The value of the property sought to be
condemned and all improvements on the property pertaining to
the realty, and of each and every separate estate or interest In
the property, and if it consists of different parcels, the value of
each parcel and each estate or interest in the parcel
separately.” A.R.S. § 12-1122(A)(1)

bIK
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Maryland Corner Grocery Store

« Baltimore condemned a corner grocery store pursuant to an urban renewal
project. Row homes had been demolished around corner store, with grocery
store one of the few remaining structures on the block.

« (Grocery store was income producing, with second floor of the structure used as
residential apartments. City’s appraiser did not use income approach at
Instruction of City.

» City’s Appraiser: $36,000

* Property Owner’s Appraiser: $180,000

e Property Owner’s Opinion: $200,000

 Mean: $118,000 G K
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Outcome

« City’s appraiser used auction and foreclosure sales as
comparable sales

o City Instructed appraiser to not perform income approach

bIK
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Hawall County Road: *Bench Trial*

e Condemnation to build a county road, bisecting agricultural land in Kona

» Public use concern: alignment of the road was NOT chosen by the
government, but by a developer who had a zoning condition to build the
road

* The developer made deals at $X an acre with every other impacted
landowner except this one holdout. This landowner disputed the number
offered and wanted to arbitrate, instead they condemned.

» Government used a residential appraiser: $140,000; no severance damages

« Landowner used a commercial appraiser: $510,000; $442,000 in severance damages G K
* Mean: $325,000
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Final Notes & Practice Tips

« Arizona jury instructions
e Additional cases

bIK
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Questions?
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Thank You

William Bassoff Kelsey Misseldine
Associate, Nossaman LLP Attorney, Jackson White PC
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Afternoon Networking & Cookie Break
Sponsored by Integra Realty Resources

We will resume at 3:45 p.m. 112
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Protecting the Birds — How Migratory Birds, Endangered Species,
and Raptors Affect Project Design and Implementation

Lesly Swanson | Senior Environmental Scientist, Salt River Project
Laura Hackett | Lead Wildlife Biologist, Liberty Wildlife
Jan Miller | Animal Care Coordinator, Liberty Wildlife s



@r the Birds | An overview of bird / power line
Interactions

Do Not ©

GK
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The Role of a Utility Biologist

e

P RS
. b »
e N/
LT -
L RN
D
s 3
N

T ' - =T i

e Senior Environmental
Compliance Scientist

= -

;I
Vikif

* Biologist

« Manage SRP’s Avian Protection
Program

« Support SRP water & power
projects

' B ou SE
- Interact with State and Federal ™%+ —

ageﬂCy person nel Gallagher&Kennedy
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Avian Protection — the Electrocution Problem

O

@erch on tall structures
. R ISk of electrocution
' Large birds at greatest risk

Z/Iany electrocutions are

dreventable
ublic & Federal government are
ware of problem

G K
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Laws Protecting Birds

O

@igratory Bird Treaty Act

 Protects all migratory native North American birds

B- Covers adults, young, eggs, active nests and parts

Bald & Golden Eagle Protection Act

o Offers another layer of protection for eagles
@- Covers adults, young, all nests, eggs and parts

@ndangered Species Act

« Offers protection to Endangered and Threatened
Species G‘K

. .o .. . Gallagher&Kennedy
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Avian Protection Program

O

e Birds are common in utility
service territory

Irds interact with utility

unipment
* Routine utility operations and

maintenance work occurs
"+ Program allows work to

Contlnue Whlle prOteCtlng Photo courtesy of AZ Game and Fish G‘K
b | I’d S Gallagher&Kennedy
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Avian Protection Programs

O

 Maintain Federal and State
permits and file reports

ata collection and permit

Zaintenance
 Retaln records of bird issues

@Jlentify problem areas and work

identify solutions

Condemnation Summit XXX
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Avian Power Line Interaction Committee
(APLIC)

e Established in 1980s

 Leads electric utility industry in protecting _ _
avian resources Avian Power Line

« Develop & provide educational resources
e [dentify & fund research

Website: aplic.org

e Develop & provide cost effective
management options

» Serve as focal point for avian/ electric oIk
Utlllty ISSUGS Gallagher&Kennedy
(WNOSSAMAN s
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APLIC Guidance Documents

 ~Avian Protection Plan (APP) Guidelines

«—Suggested Practices for Avian Protection on Power
Lines: State of the Art in 2006

»—Reducing Avian Collisions with Power Lines: The
State of the Artin 2012

»~ Developing Power Pole Modification Agreements
For Compensatory Eagle Mitigation For Wind
Energy Projects

« Best Management Practices for Electric Utilities in
Sage-Grouse Habitat

« Eagle Risk Framework: A Practical Approach for
Power Lines

bIK
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Utilities and Birds

O

@ew iInfrastructure can be designed
ird friendly

|d Infrastructure can be made bird

Ziendly
* Redesign and upgrade (if/ when possible)
@- Retrofit with bird guarding products

@:onsider birds In line siting

GK

Gallagher&Kennedy
(WNOSSAMAN s

Condemnation Summit XXX 123



>
Burrowing Owls

O

@ive in burrows underground
e Burrows not always obvious
@'ypically nest March to June

Zlabitat can include

 Open desert areas
» Agriculture

e Canal banks
@ e Artificial burrow sites

e Surveys conducted prior to earth moving GIK
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Bird Nests

O

@esting season — spring/ early
ummer

e Large stick nests can cause problems

* Equipment failure
Z- Maintenance
» Bird safety

* Public safety
@ests addressed on case-by-case

-‘p asis

* Relocate G“‘(
e Leave

Gallagher&Kennedy
 Insulate equipment (WNOSSAMAN s
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SRP/ Liberty Wildlife Partnership

e Many utilities partner with local
rehabilitators, State agencies or other
non-profits

e Partners assist with specific bird/
wildlife iIssues
e Field work
e Education/ training
e Outreach
« Wildlife care bIK
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Thank You

Lesly Swanson
Senior Environmental
Scientist, Salt River Project

Condemnation Summit XXX

Laura Hackett
Lead Wildlife Biologist,
Liberty Wildlife

Jen Miller
Animal Care Coordinator,
Liberty Wildlife

bIK
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We Appreciate Your Feedback! Ehﬂt;
l_-. el b

- Scan here to complete our survey. |lt r

Save the Date for Condemnation Summit XXXI
Spring 2024 blK
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