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Consequences and 
Failures of Unrestricted 
Expert Discovery 
In 2006, the Advisory Committee began investigating concerns 
raised by the American Bar Association regarding the discovery of 
trial expert draft reports and communications with counsel. 1 

Specifically, at that time, Rule 26(a)(2)(B) required the expert to 
disclose "data and other information considered by the witness" 
in forming his opinions. This language, which was added in 1993, 
had been interpreted by a number of federal courts to require dis
closure of all draft reports and all communications between the 
expert and the attorney, even if those communications contain 
traditional attorney work product, such as trial strategy and men
tal impressions.2 

In theory, the Advisory Committee acknowledged that this 
kind of expansive discovery should uncover the extent of an attor
ney's involvement in the formation of the expert's opinion and 
report and therefore assist the jury in distinguishing the truly 
independent experts from the "hired guns" who will opine to 

anything upon attorney demand. 3 

Unfortunately, the investigation revealed several undesirable 
results that did not comport with the justice-seeking intent of the 
rule. 

Specifically, the Advisory Committee found that the fear of 
disclosure has led counsel and experts to "take elaborate steps to 
avoid creating any discoverable record."· Some attorneys habitu
ally instruct experts to take no notes, create no record of prelim
inary analyses or opinions, and produce no draft reports . Other 
attorneys simply avoid practically all collaboration with their 
experts. 

Both practices in1pede the eftective use of experts by restrict
ing communication between the attorney and expert, communi
cations that most likely would lead to a better understanding of 
the issues in the case and a more refined expert analysis. Another 
consequence of the federal courts' broad interpretation of Rule 



26 (which is reflected in case law, though 
not specifically referenced by the Advisory 
Committee) is the increased risk of spolia

tion claims and sanction requests against attorneys who continue 
to collaborate with their experts but fail to retain all related doc
uments and communications.5 

Expansive expert discovery also creates additional litigation 
costs. Erst, many attorneys hire non-testifYing "consulting" 
experts, whose files and communications with counsel remain 
undiscoverable. For those attorneys with clients who can afford to 
pay for two experts, the consulting expert provides the collabora
tion and feedback that the trial expert would provide but for the 
fear of discovery. Second, although many attorneys seek to limit 
discovery regarding their own experts, they simultaneously spend 
significant time and money trying to obtain the other side's draft 
reports and attorney-expert communications. 

Perhaps the most damning information revealed in the 
Advisory Committee's investigation was the "pragmatic failure" 
to achieve any significant benefit from unrestricted expert discov
ery.6 According to practitioners' 
reports, all the time and money 
spent trying to uncover evidence 
of attorney ghostwriting and 
expert impeachment material 
"failed to yield useful information 
in practice" because lawyers and 
experts developed the various 
above-referenced strategies to 

avoid the creation of any such 
material.7 

Faced with these results, some 
attorneys began a practice of affir
matively stipulating to exclude 
from discovery expert drafts and counsel communications. 
Similarly, at least one state- New Jersey-expressly modified its 
discovery rule to limit discovery of such reports and communica
tions.s Attorneys practicing under the New Jersey rule, as well as 
those who voluntarily stipulate to exclude drafts and expert com
munications from discovery, unanimously reported to the 
Advisory Committee their belief that the limited discovery 
achieved better and more cost-effective results.9 

Revising Federal Ru le 26 
In light of its investigative findings, in 2008 the Advisory 
Committee drafted proposed revisions to Rule 26. The goal of 
the revisions was to remedy the problems created by the 1993 
version of the rule, without prohibiting discovery of legitimate 
expert issues such as the foundations and merits of expert opin
ions. (0 Meeting minutes and reports of the Advisory Committee 
reflect significant debate and analysis regarding the appropriate 
language and scope of the revisions. ll 

One of the primary issues discussed was the most effective way 
to investigate whether an expert's opinions were unduly influ
enced by the attorney who retained him. Some argued that review 
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of draft reports and all communications was the best method. 
However, the Advisory Committee ultimately determined that the 
focus on the expert report and the drafting thereof is misguided 
because the report is only intended to apprise the opposition of the 
expert's anticipated testimony; it is not independent evidence.12 

Therefore, whether an attorney had a large or small role in draft
ing the report and communicating with the expert about his opin
ion is much less important than whether the expert's report and 
testimony truly reflect the expert's analysis and conclusions. 13 

In June 2008, the proposed amendments were published and 
distributed for public comment.14 They received positive responses 
from most, including the ABA, the American College of Trial 
Lawyers, the Federal Magistrate Judges Association, the American 
Association for Justice, the Lawyers for Civil Justice, the 
Federation of Defense and Corporation Counsel, the Defense 
Research Institute, and the Department of Justice. IS The primary 
opposition to the amendments came from a group of professors 
who were concerned that the work product protection of draft 
reports and attorney-expert communications would reinforce the 

perception of experts as hired guns 
and would result in the conceal
ment of significant amounts of rele
vant information.16 The Advisory 
Committee respectfully disagreed 
with these criticisms by pointing 
out that (1) it is common knowl
edge that retained experts are paid 
to testifY and (2 ) significant 
amounts of information were left 
undiscovered under the 1993 rule 
because of attorney and expert 
efforts to avoid creating any discov
erable materials. I? 

In 2009, the Committee on Rules of Practice and Procedure of 
the Judicial Conference of the United States approved the 
Advisory Committee's recommended amendments to Rule 26 and 
submitted them for consideration to the U.S. Supreme Court.IS 

The amendments were approved by the Supreme Court in 2010 
and became effective on December 1. The three key revisions are: 
• Rule 26(a)(2)(B): The requirement that testifYing experts 

provide the "data and other information considered" in form
ing their opinions was rewritten to require the disclosure of 
"facts or data considered." According to the Advisory 
Committee Notes, the intent of this revision is to limit disclo
sure to "material of a factual nature" and thereby exclude 
from disclosure "theories or mental impressions of counsel." 
The revision retained the term "considered" in order to 
include factual material that was considered by the expert even 
though not relied upon. 

• Rule 26(b)(4)(B): This is a new subsection that reads: "Trial 
Preparation Protection for Draft Reports or Disclosures. Rules 
26(b)(3)(A) and (B) protect drafts of any report or disclosure 
required under Rule 26(a)(2 ), regardless of the form in which 
the draft is recorded." The Advisory Committee Notes explain 
that the protection is intended to apply to written and 
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electronic drafts. 
• Rule 26(b)(4)(C): This is also a new 

subsection, providing work product 
status to all communications between a party's attor
ney and retained expert/9 except the following three 
categories of communications that: 

• relate to the expert's compensation; 
• identifY facts or data that the party's attorney provided 

and that the expert considered in forming the opinions 
to be expressed;" and 

• "identifY assumptions that the party's attorney provided 
and that the expert relied upon in forming the opin
ions to be expressed." 

The Advisory Committee Notes provide further explanation of 
the intended application of these exceptions. For example, the 
second exception applies only to the communication in which the 
facts or data are identified; it does not allow discovery of "further 
communications about the potential relevance of the facts or 
data." Similarly, the third exception is limited to those assump
tions actually relied on by the expert; as the Notes indicate, 
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"More general attorney-expert discussions about hypotheticals, 
or exploring possibilities based on hypothetical facts are outside 
this exception." 

Finally, the Advisory Committee Notes point out that, like 
other attorney work product, draft reports and attorney-expert 
communications will remain subject to discovery under Rule 
26(b)(3)(A)(ii), which authorizes courts to allow discovery if a 
party shows substantial need and the inability to obtain the sub
stantial equivalent of the work product materials without undue 
hardship. However, the Notes state that it will be rare for a party 
to meet this standard, and the opposing party's "failure to pro
vide required disclosures or discovery does not show the need or 
hardship" required. 

Devil in the Deta ils: 
Interpretation & Application 
The Advisory Committee was cognizant of the need to use clear 
language in the revised rule; otherwise, the revisions would risk 
failure and additional, unnecessary litigation over the proper 

www.myazbar.org / AZAttorney 



interpretation 20 However, drafting rules 
with this kind of clarity is an extraordinarily 
difficult task, and not all potential pitfalls 

can be addressed. Accordingly, the following three hypothetical 
conflicts are presented for illustration purposes only; they are not 
intended to be a criticism of the Advisory Committee's work. 

HYPOTHETICAL 1: 

Assumptions considered but not relied upon 

One source of potential conflict noted by members of the 
Advisory Committee is the language used in Rule 26( b )( 4)( C) to 
describe the categories of attorney··expert communications that 
remain discoverable.'l Specifically, the second category permits 
discovery of communications in which the attorney identifies 
"facts or data" that are "considered" by the expert, while the 
third category permits discovery of communications in which the 
attorney identifies "assumptions" that are actually "relied upon" 
by the expert. 

The distinction between facts/data and assumptions is one 
that may be blurred in real-life practice. The same can be said of 
the line between consideration and reliance. Attorneys who wish 
to avoid discovery will try to characterize their communications 
as identifYing assumptions that 
were considered by the expert but 
not relied upon. 

For example, a savvy attorney 
could brief his expert about the 
case using hypothetical assump
tions and then instruct the expert 
to rely upon only those that pro
duce a favorable expert opinion, 
thereby shielding from discovery 
all the other "assumptions" that 
were not relied upon. This strategy 
would be particularly available to an attorney who has access to 
factual information about the case that may be harmful to his 
position but not subject to a standard discovery request from 
opposing counsel. Because the federal disclosure rules do not 
require a party to disclose unfavorable information, Rule 
26(b)(4)(C) arguably provides a mechanism for advocates to 
explore potentially negative facts with their experts and simulta
neously conceal them from the other side. 

HYPOTHETICAL 2 : 

Attorney input transmitted via draft report 

The interplay between Rules 26(b)(4)(B) and 26(b)(4)(C) pro
vides a breeding ground for another potential area of discovery 
disputes. The former deems all draft reports, including electronic 
versions, to be work product and therefore presumptively undis
coverable. The latter, as discussed previously, permits discovery of 
certain attorney-expert communications. The potential conflict 
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arises when the arguably discO\'Crable communication occurs in 
the exchange of a draft report. 

For example, it is common practice in preparing a report or 
disclosure to send electronic versions back and forth between 
attorney and expert and include comments and suggestions 
regarding the content of the document in the draft itself. Does an 
otherwise discoverable communication in which the attorney 
identified facts to be considered or assumptions to be relied upon 
by the expert become undiscoverable because the communication 
is embedded in a draft report? 

The answer to this question obviously has an impact on a vari
ety of practical and strategic decisions, including whether and 
how drafts are preserved. Unfortunately, none of the Advisory 
Committee's meeting minutes, reports or Notes provide insight 
into this potential conflict. 

HYPOTHETICAL 3 : 

Undiscoverable but admissible evidence 

Finally, in drafting the revised rule, the Advisory Committee 
struggled with the distinction between discovery and evidentiary 
rules. In the initial version of the amendments distributed for 
comment in 2008, the Advisory Committee Notes included an 

. ) 

express expectation that the new 
work product limitations would 
"ordinarily be honored at trial."22 
However, during the comment 
period a number of respondents 
argued that this statement 
attempted to create an evidentiary 
privilege, which can be accom
plished only by an affirmative act 
of Congress. 23 Accordingly, the 
Advisory Committee revised the 
Notes to eliminate the statement 

at issue and instead stress that there is no intent to infringe on the 
trial court's evidentiary jurisdiction." 

Yet, the tension between what is discoverable and what is 
admissible will continue. As the AdYisory Committee materials 
make clear, though counsel will not be allowed to specifically ask 
about the opposing counsel's role in preparing the expert's 
report, nothing prohibits the expert from testifYing to counsel's 
role.'s 

For example, at a deposition, plaintiff's counsel could ask per
missible questions regarding how the defense expert formed his 
opinion and why he failed to consider alternative theories. In 
response, the expert could volunteer information about conversa
tions with defense counsel regarding undiscoverable hypotheti
cals. When trial comes around, whether the expert's response is 
admissible is an evidentiary issue for the trial court, which mayor 
may not be influenced by the new Rule 26 discovery restrictions. 

Such disclosures typically are not a problem with attorney 
work product because attorneys are not witnesses. But the possi
bility of inadvertent disclosure by expert testimony and the 
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additional doors such disclosure could open 
may become a significant issue in future 
litigation. 

merits of opposing expert opinions. 
Yet, as a practical matter, it is entirely likely that future discov

ery disputes will arise over the interpretation and application of 
the new rule. Likewise, some advocates will not be deterred from 
continuing their search for evidence of the bought-and-paid-for 
expert opinion. Overall, as with most changes in the law (and 
life), time will be the best judge of whether the new Rule 26 
achieves its goal of reducing discovery costs-including elaborate 
discovery avoidance techniques-without sacrificing access to 
information that is required for the adversary system to function 
properly. CJ 

Conclusion 
The recently revised Federal Rule 26 seems to take a significant 
step toward remedying the problems created by unrestricted 
expert discovery. And it certainly instills hope that civil litigators 
in federal court will feel a greater sense of comfort in freely com
municating with their experts and focusing their attention on the 
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