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Restaurants use music to create a vibe—a vibe that comes  

at a cost.  Music licenses run hundreds or even thousands of 

dollars per year. But failure to obtain a license can leave a  

restaurant owner susceptible to a much greater expense in 

the form of high dollar lawsuits. 

Under federal copyright law, a copyright owner must be  

compensated when his or her music is used in a business  

context, including as background music in restaurants.   

The law applies to any music, whether it comes from radio, 

television, an iPod, CDs, or streaming audio. Many restaurants 

are not familiar with these requirements. As a result,  

copyright infringement lawsuits against restaurants are  

increasingly common, with hundreds of lawsuits filed each 

year.  Penalties for playing music without the appropriate  

license are severe, ranging from $750 to $150,000 per song. 

Tune into the  
legalities of using  

music in your restaurant
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Licenses Offered by  

Performing Rights  

Organizations

Performing rights organizations 

(also called “PROs”) are  

responsible for collecting  

royalties on behalf of copyright 

owners. They offer businesses a 

license to use the music in their 

repertories in exchange for an 

annual license fee. The annual 

fee is based on a number of 

factors, including size, seating 

capacity and type of venue.  

The three largest PROs are  

BMI, ASCAP and SESAC. 

But importantly, each of these 

controls a distinct collection of 

songs. Therefore, a license from 

a PRO covers only music  

92

by: Andrea Stone & Donna Catalfio

http://www.bmi.com/
http://www.ascap.com/
http://www.sesac.com/
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The exception does not apply when customers are 

charged a fee to watch the television or hear the radio,  

and it does not apply to music played from an iPod, CDs, 

or streaming audio. In these circumstances, a license  

is required. 

Alternatives to Licenses from Performing  

Rights Organizations

Commercial music services, such as DMX, MOOD, Music 

Choice and PlayNetwork offer an alternative to licenses 

from one or more PROs. They provide background music 

solutions with the necessary licenses already in place.     

in that PRO’s repertory. To obtain clearance to use the 

majority of commercially released music, a business would 

have to obtain a license from all three. For this and many 

other reasons, the music licensing landscape can be  

difficult to navigate.  

A Limited Radio and Television Exception  

for Small Establishments

There is a narrow exception that allows certain small  

businesses to play the radio or television without a license. 

This exception applies to restaurants that meet the  

following requirements:

•	� Less than 3,750 square feet (including restaurant and 

any exterior service space);  or

•	 If more than 3,750 square feet:

	 •	� No more than six speakers in the establishment, and 

no more than four speakers in any one room;

	 •	� No more than four televisions in the establishment, 

and no more than one television in any one room; and

	 •	� No television has a diagonal screen size greater than 

55 inches.

http://www.dmx.com/
http://us.moodmedia.com/audio.asp?gclid=CLXP-9f8qb8CFcRffgod728AiA 
http://www.musicchoice.com/ 
http://www.musicchoice.com/ 
http://www.playnetwork.com/ 


Over the past several months, PROs have focused their  

attention on the restaurant industry. Restaurants all over 

the country have received letters accusing them of  

copyright infringement and demanding license fees.  

If music is on your menu, be sure you have the appropriate  

license or that the music service you use has obtained  

that license on your behalf. An experienced intellectual 

property attorney can help you navigate the requirements 

imposed by copyright law and identify optimal solutions.  

Andrea Stone is an Associate at Gallagher & Kennedy, P.A 

Donna Catalfio is a Shareholder of Gallagher & Kennedy, P.A.
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Arizona  
Restaurant  
Association  
Golf Classic

Tues. 12.2.2014

10 AM SHOTGUN START
 
4 PM HAPPY HOUR

Whirlwind Golf Club

5692 W. North Loop Road

Chandler, AZ 85226
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A limited number of player spots available. Register today.  

Fore more information, visit us online at azrestaurant.org/golf

Quench    your thirst 
FOR GREAT GOLF.

http://www.gknet.com/
http://www.gknet.com/
http://www.azrestaurant.org/ARA/Events/Golf_Classic/ARA/Events/Golf_Classic.aspx?hkey=95257b44-efdf-4c39-9671-c85d23637d1a

