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My company merged with
another and the rumor is that
the new owners want to get rid
of the older, more experienced
employees because we are gen-
erally paidmore than the newer
andyoungerstaff. In the last few
weeks, they’ve givenus comput-
er skills tests — even to those
who don’t really use a computer
as part of their job— and asked
us to fill out questionnaires
about our health and general
lifestyle. The test results and re-
sponses go to our files. Is this le-
gal, especially if they are using
this information to find away to
fire those of us who are 50 and
older?

Don P. Johnsen
Gallagher & Kennedy

The new company may in-
deed be breaking the law.

It is not necessarily illegal to
reduce costs by terminating
more experienced employees
solely because they are paid
more than newer workers. Any

terminations that truly are
based solely on compensation
would not be illegal.

However, the introduction of
computer skills tests for older
workers who don’t use comput-
ers on the job is highly suspi-
cious. Employers generally are
free toestablish their owncrite-
ria for performance and reten-
tion.Butwhenanemployerbas-
es a termination decision on
some performance factor, such
as a skills test that bears utterly
no relationship to the worker’s
actual job, a court might easily
conclude that the skills test
really is just being used as a
cover, or pretext, for unlawful
age discrimination.

The Americans with Disabil-
ities Act also strictly regulates
questions and other inquiries
about health. Under the ADA, it
is illegal for an employer to
“make inquiries of an employee
as to whether such employee is
an individualwithadisabilityor
as to the nature or severity of

the disability.”
Focused and limitedmedical

inquiries are not prohibited if
there is some legitimate medi-
cal reason to question an indi-
vidual worker’s actual ability to
perform the essential functions
of the job. And it’s not illegal to
askaworkeran innocuousques-
tion like “Howareyou feeling?”

But employers may not ask
broad questions that go into
depth on workers’ general
health. Such a questionnaire
may indeed violate the ADA.

RoseMcCaffrey
Kelly McCoy, PLC

This practice is probably un-

lawful because, although the
employer is using an employ-
ment practice that is neutral on
its face and applies to all groups
of people, it could have a dis-
parate impact on older workers
if more of them are terminated
based on the test results.

Youindicate that thecomput-
er skills test is applied to em-
ployees even if some of the em-
ployeesarenotrequiredtocom-
plete computer tasks as part of
their employment. Your situa-
tion suggests that your employ-
er is using tests to screen em-
ployees in order to identify em-
ployees to be laid off, which re-
quires your employer to
demonstrate that their choices
in a reduction in force are rea-
sonable.

When an employment policy
is neutral on its face but harms
older workers substantially
more than younger workers, an
employer must demonstrate
that the practice is tied to rea-
sonable factors other than age

and “designed and adminis-
tered to achieve a legitimate
business purpose,” even if it in-
cludes harm to older workers.

Your employer should con-
sider whether the practice is
reasonably related to your em-
ployer’s stated business pur-
pose, adversely affects older
workers and whether your em-
ployer took any steps to reduce
theharmtoolderworkers in im-
plementing and developing the
practice.

If these tests result in a dis-
proportionate lay-off of older
workers, your employer’s prac-
tices could be unlawful if the
employer cannot defend the
practice based on factors unre-
lated to age. And, based on the
facts you have given, it should
be difficult for your employer
to defend the practice using
age-neutral factors.

—Compiled by Georgann Yara

Send your questions to
asktheexperts1@gmail.com.

ASK THE EXPERTS

Company’s skill tests, health inquiries may be illegal

Don P. Johnsen Rose
McCaffrey

SusanWissink, a sharehold-
eratFennemoreCraig inPhoe-
nix, has been elected a Fellow
of the American Bar Founda-
tion. She is chairwoman of the
business and finance practice
group. She represents buyers
and sellers in complex transac-
tions, including asset and stock
based acquisitions and sales,
mergers and other business
transactions. Wissink received
her lawdegree cum laude from
ASU College of Law in 1996.

Promotions andhires
Bankruptcy attorney James

S. Samuelson joined Sacks
Tierney in Scottsdale. He fo-
cuses his practice on repre-
senting trustees in Chapter 7
bankruptcy. He previously

served as an Assistant Attor-
ney General with the State of
Arizona, Agency Counsel Divi-
sion, Bankruptcy Section. Sam-
uelson received his law degree
from Willamette University
College of Law in 1996.

Robert D. Dalager, a share-
holder with Gallagher & Ken-
nedy in Phoenix, has been re-
appointed to the Maricopa
County Commission on Trial
Court Appointments, one of
four judicial nominating com-
missions in thestateofArizona.
His practice focuses in govern-

ment affairs and lobbying. Dal-
ager received his law degree
from Creighton University in
1986.

Awards andhonors
Russell D. Smoldon, CEO of

B3 Strategies in Phoenix, has
beennamed the recipient of the
Whitney M. Young Jr. Award,
presented by the Greater
Phoenix Urban League for ex-
hibiting genuine concern for
the community in promoting
and celebrating diversity, ra-
cial harmony, and social and
economic equality.Hehasbeen
amember and supporter of the
GPUL for over 20 years, and is
the current chairman of the
board. B3 Strategies, an affili-
ate of Jennings, Strouss &
Salmon law firm, provides cli-
ents with the knowledge and
tools needed to present, sup-

port and implement public pol-
icy to address issues affecting
their businesses. Smoldon has
over 30 years of public policy
experience focused on energy,
water, taxation, environmental,
health care and economic de-
velopment issues. He received
his degree in political science
andhistory fromGonzagaUni-
versity.

Lewis Roca Rothgerber has
been listed among the 2014 Top
Trademark Firms by Intellec-
tual Property Today, ranking
14th in the nation out of more
than 200 law firms and individ-
uals. Firms are ranked accord-
ing to the number ofU.S. trade-
mark registrations issued in
2013 where the firm or individ-
ual is listed as the legal repre-
sentative on the registration.

Send legal news to john.mclean@
arizonarepublic.com.

NEWS AND NOTES

ASU law graduate, Fennemore Craig shareholder
elected a Fellow of American Bar Foundation
By JohnMcLean
Arizona Business Gazette | azcentral.com

Susan Wissink Robert D.
Dalager

Gilbert residents are al-
lowed to raise chickens and oth-
er small animals on lots as small
as 6,000 square feet, under a
new ordinance recently ap-
proved by the Town Council.

The ordinance, which went
into effectApril 26, aloows resi-
dents with lots between 6,000
and 8,000 square feet to keep up
to five rodents or fowl, includ-
ingchickens,ducks, turkeys,pi-
geons, parrots and macaws, ac-
cording to the Land Develop-
ment Code.

The number of birds allowed
increases for larger lots, with
nearly 50 animals allowed on a
1-acre residential property.
Residents are allowed one
rooster, as long as it does not vi-
olate the town’s noise ordi-
nance.

Gilbert Council
OKs chickens
on smaller lots
By Parker Leavitt
Arizona Business Gazette | azcentral.com


