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The new owners of the com-
pany I work for are very health
conscious. They’ve eliminated
smoke breaks and told us the
time we take to smoke must be
taken fromour lunchbreaks.We
are forbidden to smoke on prop-
erty, even on the sidewalk at the
front, back and side entrances
and the parking lot. We must
walk across the street to smoke.
Now, there are rumors going
around that they will refuse to
hire anyone who smokes and
find a way to terminate current
employees, like myself, who
smoke. Legally, can they do any
of this?

Shayna Balch
Fisher & Phillips

Your question contains two
separate but related inquiries:
Can an employer regulate
smoking at work? And, can an
employer refuse to hire or ter-
minate employees for smoking
away fromwork?

As for the first question,
there are no federal or Arizona
state laws that entitle workers
to smokebreaks or the ability to
smoke on company property, so
theownersofyourcompanyare
acting within their legal rights.

The second part of your
question is trickier. Arizona is
an employment-at-will state,
meaning that a company can
terminate its employees at any
time and for any reason so long
as it is not unlawful. Therefore,
the question becomes whether
“smokers” are protected under
the law.

Although 29 states and the
District of Columbia offer legal
protections to tobacco smokers,
Arizona isnotoneof them.Simi-
larly, tobacco smokers are not
expressly protected under any
federal laws. That said, a smok-
er suffering from “nicotine ad-
diction” could conceivably
make an argument that he or
she is disabledwithin themean-

ing of the ADA.
While this argument is not

very compelling, it complicates
myanalysisbecauseanemploy-
er cannot terminate an employ-
ee based on a disability. Assum-
ingthatyouandyourcolleagues
are not disabled, it is probably
legal for your employer to re-
fuse to hire smokers and termi-
nate existing employees who
smoke. In fact, dozensofhealth-
care organizations in the U.S.
have already implemented
these types of policies.

Don Johnsen
Gallagher & Kennedy

Arizona law prohibits smok-
ing in most public areas, so the
company cannot permit smok-
ing in areas covered by the law.
And, like any property holder,
the company may restrict
smoking to a greater extent if it
chooses todo so. So it is legal for
an employer to prohibit smok-
ing anywhere on the property,
including sidewalks and park-
ing lots.

The company can indeed de-
duct the duration of any smok-
ing breaks from the time that
workers may take for lunch.
But under the federal Fair La-
bor Standards Act, any lunch
break of less than 30 minutes is
considered “working time,”
meaning that the employee is
still on the clock during the
break. So while the company
can reduce lunch breaks to re-
capture time spent on smoke
breaks, any lunch break that

endsup lasting less than30min-
utes is “working time,” and the
company must pay for that
time.

Some states prohibit hiring
or firingworkers on thebasis of
nicotine use. Arizona does not.
The federal Americans with
Disabilities Act prohibits dis-
crimination against disabled
persons, and it would be illegal
to fire or refuse tohire someone
on the basis of a medical condi-
tion caused by smoking, such as
emphysema, lung cancer, etc.

But the courts have not ruled
on whether nicotine use alone,
without any medical condition,
is a disability. Until the courts
rule, many employers will con-
tinue to take the position that it
is legal tohireandfireon theba-
sis of one’s status as a smoker.

—Compiled by Georgann Yara

Send your questions to
asktheexperts1@gmail.com.

ASK THE EXPERTS

Company’s efforts to curtail smoking within law

Shayna Balch Don Johnsen

Commercial attorneys Re-
nee B. Gerstman and Susan E.
Wells have formed their own
law firm, Wells & Gerstman
PLLC. They counsel medium
and small business clients in
business and commercial real
estate transactions and as out-
side concierge general counsel.
Gerstman has represented
business owners and individ-
uals incommercial transactions
and litigation, from the incep-
tion of businesses to their sale.
She has focused on matters in-
volving real estate, construc-
tion, general business con-
tracts, partnerships, LLCs and
shareholder issues. Gerstman
received her law degree from
Northeastern University
School of Law in 1985. Wells’
practice encompasses all as-
pects of general business mat-
ters and commercial relation-
ships, including contracts,
mergers and acquisitions, joint

ventures, financings, leases,
regulatory compliance, choice
of business entity, corporate
governance and day-to-day op-
erations. She also acts as “gen-
eral counsel” for a number of
her clients that either do not
have attorneys on staff or may
need to supplement their in-
house capabilities. Wells re-
ceived her law degree from
Brooklyn Law School in New
York.

Promotions andhires
Raymond S. Heyman joined

Snell & Wilmer in Phoenix as a
partner in thenatural resources
practice. He is an experienced

regulatory attorney, previously
representing electric, gas, wa-
ter, sewer, solar and telecom-
munication companies. He be-
gan his career as a regulatory
attorney at Arizona Public Ser-
vice Co. and then moved to pri-
vate practice where he eventu-
ally became a founding mem-
ber of Roshka Heyman & De-
Wulf. He joined UniSource
Energy/Tucson Electric Power
Co. in 2005 as senior vice presi-
dent and general counsel. Hey-
man received his law degree
cum laude from California
WesternSchoolof Law in1983.

Victoria Stazio joined Fen-
nemore Craig in Phoenix as an
associate practicing in health
care litigation, professional li-
ability, long-termcare and cata-
strophic injury defense. Previ-
ously, she was an associate at
Quintairos, Prieto, Wood &
Boyer in Phoenix. She servedas
deputycountyattorneywith the
Mohave County Attorney’s
Office. Stazio got her law de-
gree fromSt. John’sUniversity

School of Law in 2006.
CortlandSilver, a sharehold-

er at Fennemore Craig in Phoe-
nix, has been appointed to the
board of directors for Habitat
for Humanity of Central Arizo-
na. He practices in real estate
acquisition, development, leas-
ing and sale, focusing on conve-
nience store and motor fuel fa-
cility issues. Silver got his law
degree from William Mitchell
College of Law in 1980.

Doreen Sutton, a freelance
reporter from Scottsdale, was
installedassecretary-treasurer
of the National Court Report-
ers Association. A certified
Registered Professional Re-
porter, she has been a freelance
court reporter for 21years, spe-
cializing in depositions, arbitra-
tions andmediations. She is also
experienced inper-diemreport-
ing for Maricopa County Supe-
rior Court and in grand jury re-
porting, and has provided some
communicationaccess realtime
translation services. Sutton is
the author of Erhardt’s Edition

of Briefs & Phase, a brief form
compilation.Shehasservedasa
memberof theNCRA’sboardof
directors, served as president
of the Arizona Court Reporters
Association in 2007, and was
honored with ACRA’s Distin-
guised Service Award in 2013.

Awards andhonors
Pamela L. Judd, a partner at

Roshka DeWulf & Patten in
Phoenix, has been selected for
membership toArizona’s Finest
Lawyers,anorganizationhonor-
ing excellence and integrity.

Fennemore Craig has been
honored with rankings in The
Legal 500 for 2014 for the firm’s
real estate and construction -
land use/zoning, and real estate
and construction - real estate.
Four of their attorneys were
also listed: Joseph Chandler,
Stephen A. Good and Jay S.
Kramer for real estate and con-
struction - real estate; and Mi-
chael J. Phalen, real estate and
construction - land use/zoning.

Send legal news to john.mclean@
arizonarepublic.com.
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