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GUST ROSENFELD P.L.C. 
One E. Washington, Suite 1600 

Phoenix, AZ  85004 

Christopher W. Kramer – 013289 

Mina C. O’Boyle – 031578 

Laura R. Curry – 029435 

(602) 257-7962 Telephone 

(602) 254-4878 Facsimile 

ckramer@gustlaw.com 

moboyle@gustlaw.com 

lcurry@gustlaw.com 

Attorneys for Defendant/Counterclaimant 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

TRIPLE G PARTNERSHIP, FRED C. 
GRIGG, and TED J. GRIGG,  

Plaintiffs/Counterdefendants, 

v. 

MOHAVE COUNTY,  political 
subdivision,   

Defendant/Counterclaimant.  

No. CV2016-017837 

MOHAVE COUNTY’S MOTION FOR 
SUMMARY JUDGMENT 

(Assigned to the Honorable Connie 
Contes) 

(Oral Argument Requested) 

SUMMARY OF ARGUMENTS 

The Roadway Property at issue in this case consists of portions of the roads 

commonly known as “Main Street,” “Old Trails Road,” or “Old Trails Highway,” which 

run across Mohave County Assessor Parcel Numbers 313-17-014, 313-17-022, 313-13-

017, 313-14-001, 313-14-006, and 313-14-007.  [See Separate Statement of Facts 

(“SSF”), filed herewith, at ¶ 1]  These parcels are owned by Plaintiffs Triple G 

Partnership, Fred C. Grigg, and Ted J. Grigg (collectively, “Triple G”).  [SSF ¶ 2]  In 

2015, Triple G installed barricades on the Roadway Property, preventing public ingress 

and egress along the Roadway and preventing Mohave County (the “County”) from 



2815078.1   2 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

performing necessary maintenance and routine upkeep on the Roadway.  [SSF ¶¶ 3, 4]  

Triple G contends it owns and has the right to restrict travel along the Roadway, while 

the County maintains that it holds legal or equitable title to the Roadway Property, 

having accepted the Roadway as part of the County roads system in 1917 with no 

objection from any property owner until the current dispute.  Alternatively, a public 

right of way has been established upon the Roadway Property pursuant to the doctrine 

of common law dedication.  Under either scenario, Triple G cannot lawfully prevent 

free public travel upon the Roadway.   

The County’s motion for summary judgment should be granted for two 

independent reasons: 

1. De facto taking.  The government may validly exercise its sovereign right 

of eminent domain by physically appropriating property to a public use without 

following de jure procedures.  This is known generally as “inverse condemnation.”  

Under state and federal constitutional law, if the government physically invades or 

appropriates private property for a proper public purpose, the property owner’s sole 

remedy is to sue in inverse condemnation seeking just compensation.  The action to 

quiet title against the County must fail, and the County’s claim to title must prevail, 

because courts have no power to limit, much less negate, the County’s sovereign right to 

take property for a public use other than to impose the Constitutional limitation of 

payment of just compensation. 

Here, the Roadway Property at issue has been used as a public thoroughfare for 

over a century, and has been improved and maintained by the County as a public road.  

Because previous property owners did not bring a timely inverse condemnation action, a 

claim for just compensation is time-barred. This court has no power to order any other 

remedy.   

2. Common law dedication.  Alternatively, under Arizona common law, a 
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property owner can dedicate his land to a public use.  In this case, the federal 

government enacted R.S. 2477 as an express dedication of public of rights of way over 

federal lands.  Because the County and public accepted that dedication by treating the 

Roadway Property as a public thoroughfare before it was transferred to private 

ownership, a right of way for the public has been established upon the Roadway 

Property by common law dedication.   

This Motion is supported by the attached Memorandum of Points and 

Authorities, and the County’s Separate Statement of Facts in Support of its Motion for 

Summary Judgment. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. MAIN STREET HAS BEEN A PUBLIC ROAD FOR OVER A CENTURY 

There can be no real dispute that the Roadway has been in existence as a public 

road since the 1800s.  As early as 1883, the path of the Roadway is depicted on the 

Atlantic and Pacific Rail Road completion map, as the sole road running through and 

providing public access to the town site of Hackberry.  [SSF ¶ 5]  The Roadway is 

depicted on the relevant 1898 and 1912 General Land Office Plat Maps, approved and 

accepted by the United States Land Office.  [SSF ¶ 6-7]   The Roadway is also shown 

on the 1916 certified maps of Mohave County roads.  [SSF ¶ 8]  These 1916 maps were 

approved and adopted as the official road maps by the County Board of Supervisors at a 

public meeting on January 2, 1917, and recorded with the Maricopa County Recorder 

on January 27, 2017.  [SSF ¶ 9, 10]  On all of these historical maps, the Roadway is the 

only way for members of the public to travel through or access Hackberry town site.  

Offshoots of the Roadway provided access to the Hackberry Mine (discovered in 1879), 

the Hackberry Cemetery (established 1884) and the Hackberry School (built in 1917 

and in use as a public school until 1994).  [SSF ¶ 11-15]  Other historical maps similarly 

show the existence of the Roadway.  [SSF ¶ 16-17]   
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The Roadway itself is part of the historic National Old Trails Highway.  [SSF ¶ 

18-21]  In 1916, the Automobile Club of Southern California published a brochure and 

map entitled “The National Old Trails Road to Southern California,” showing “the all 

year route from Los Angeles to New York.”  [SSF ¶ 23]  This map shows the Roadway 

as part of the Old Trails Highway, and indicates that a highway sign post was even 

located in Hackberry proper, to direct public travelers from across the nation.  [SSF ¶ 

24-25]  The Arizona Republican newspaper regularly reported on the condition of the 

Old Trails Highway from Crozier to Hackberry, warning drivers to be careful in 

crossing washes, and the progressive increase in tourist traffic along the highway is 

documented in local newspapers from this time.  [SSF ¶ 19-22]  A map of a portion of 

the Hackberry town site, dated December 20, 1918, depicts the Old Trails National 

Highway running through the center of the town, and expressly dedicates to the public 

for public uses other roads branching off from the National Highway.  [SSF ¶ 26]   

The Roadway was in existence and was used by the public long before any of the 

Roadway Property was transferred from the federal government to private ownership. 

[SSF ¶ 27-30]  Historic reports of County road expenditures, County Resolutions 95-

382 and 2009-167, as well as County maintenance records from the year 2003-2015 

demonstrate that the County continued to repair and maintain the Roadway for public 

use up until Triple G installed concrete barricades blocking access along the Roadway.  

[SSF ¶ 31-32]   

II. MAIN STREET BECAME A PUBLIC ROAD THROUGH EMINENT 
DOMAIN OR COMMON LAW DEDICATION 

A. Standard for Summary Judgment 

Summary judgment is appropriate if, after viewing the evidence in the light most 

favorable to the non-movant, there are no genuine issues of material fact and/or the 

movant is entitled to judgment as a matter of law. Rule 56(c), Ariz. R. Civ. P.; see
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Johnson v. Earnhardt’s Gilbert Dodge, Inc., 212 Ariz. 381, 385, 132 P.3d 825, 829 

(2006); Orme School v. Reeves, 166 Ariz. 301, 309, 802 P.2d 1000, 1008 (1990).  A 

genuine issue of material fact exists only if, based upon the evidence available, a 

reasonable fact-finder could decide in favor of the non-movant – “a scintilla of evidence 

or a slight doubt” is insufficient to create a genuine issue of material fact and render 

summary judgment inappropriate. Orme School, 166 Ariz. at 311, 802 P.2d at 1010. 

Summary judgment should be granted when the evidence presented by the party 

opposing the motion has so little probative value, taking into account the required 

burden of proof, that reasonable jurors could not accept the opposing party’s position. 

Id. at 309, 802 P.2d at 1008; Nelson v. Rice, 198 Ariz. 563, 565, 12 P.3d 238, 240 (App. 

2000).  Upon a movant’s showing that no genuine issue of material fact exists, the 

burden shifts to the non-movant to rebut that showing with controverting evidence.  

Orme School, 166 Ariz. at 310, 802 P.2d at 1009.  If the non-movant does not meet its 

burden, summary judgment should be granted.  Id. 

B. The County has acquired title to the Roadway Property by de facto
taking. 

1. The only remedy for a de facto governmental taking is a timely 
inverse eminent domain action. 

Eminent domain is an inherent and inalienable right of the sovereign that is 

neither created nor granted by the Constitutions of either the United States or any State.  

City of Scottsdale v. Mun. Court of City of Tempe, 90 Ariz. 393, 396, 368 P.2d 637, 639 

(1962).  It is so necessary for the proper performance of government that it is deemed 

essential to the life of the nation.  Tucson Elec. Power Co. v. Adams, 134 Ariz. 396, 

398, 656 P.2d 1257, 1259 (App. 1982).  It is limited only by the constitutional 

requirement of the payment of just compensation.  Calmat of Arizona v. State ex rel. 

Miller, 176 Ariz. 190, 193, 859 P.2d 1323, 1326 (1993).   
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In Arizona, when the government takes or damages private property it must pay 

the property owner just compensation.  Ariz. Const. art. 2, § 17 (“No private property 

shall be taken or damaged for public or private use without just compensation[.]”).  

Typically, such a taking is accomplished via a statutory scheme.  See, e.g., A.R.S. § 12-

1111, et seq.  If, however, the government appropriates private property for a public use 

without filing a formal condemnation action, “the property owner’s remedy is to sue for 

inverse eminent domain to recover the fair market value of the property interest taken or 

damaged.”  A Tumbling-T Ranches v. Flood Control Dist. of Maricopa Cty., 222 Ariz. 

515, 525, 217 P.3d 1220, 1230 (App. 2009).  An inverse condemnation claim is not an 

action by which a property owner may eject the government from the affected property, 

or somehow “undo” the taking – rather, it is a means to receive constitutional 

compensation for the property that has been taken.  See State v. Hollis, 93 Ariz. 200, 

203, 379 P.2d 750, 751 (1963); Pima County v. Bilby, 87 Ariz. 366, 370, 351 P.2d 647, 

649 (1960); DUWA, Inc. v. City of Tempe, 203 Ariz. 181, 183, 52 P.3d 213, 215 (App. 

2002) (“If there has been a taking and the pertinent governmental authority has failed to 

pursue a proper condemnation action, the landowner may initiate an inverse 

condemnation action to secure compensation”).  

To prevail in an inverse condemnation suit, a plaintiff must prove a 

governmental entity constructed, developed, or maintained a public improvement that 

substantially interfered with the plaintiff’s property rights. A Tumbling-T Ranches, 222 

Ariz. at 525, 217 P.3d at 1230; see Maricopa County Mun. Water Conservation Dist. 

No. 1 v. Warford, 69 Ariz. 1, 11, 206 P.2d 1168, 1175 (1949).  Arizona law “has only 

recognized a ‘taking’ of property where the government either assumes actual 

possession of the property or places a legal restraint upon the property that substantially 

diminishes or destroys the owner’s right to, and use and enjoyment of, the property.” 

State v. Mabery Ranch, Co., 216 Ariz. 233, 242, 165 P.3d 211, 220 (App. 2007) 
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(citations omitted); see also Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 

419, 426 (1982) (“a permanent physical occupation authorized by government is a 

taking without regard to the public interests that it may serve”);  

If a property owner does not act promptly following a governmental taking, they 

will be barred from seeking compensation.  In Flood Control District of Maricopa 

County v. Gaines, 202 Ariz. 248, 251, 43 P.3d 196, 199 (App. 2002) a property owner 

sought to bring an inverse eminent domain claim against the District, alleging the failure 

of a dam flooded and damaged its private property. Id., 202 Ariz. at 251.  The District 

successfully argued that the claim was time barred under A.R.S. § 12-821, which 

provides: “All actions against any public entity or public employee shall be brought 

within one year after the cause of action accrues and not afterward.”  The Court of 

Appeals concluded that § 12–821 was the operative statute of limitations for inverse 

condemnation actions, stating that Arizona law does not “preclud[e] the legislature from 

establishing the period within which constitutionally-based causes of action must be 

brought.” Id., 202 Ariz. at 254.  Accordingly, a claim for inverse condemnation must be 

brought within one year of its accrual. 

2. Neither Triple G nor any previous owners of the Roadway Property 
brought a timely action for inverse eminent domain. 

In this case, because more than one hundred years have elapsed since the 

County’s taking of the Roadway Property and the accrual of any potential inverse 

condemnation claim, Triple G is barred from seeking any relief against the County.  

As detailed above, the Roadway is depicted as the only road through Hackberry 

in the official Mohave County maps, approved by the Board of Supervisors and 

recorded in 1917.  [SSF ¶ 8]  It provided the only access to the town cemetery and 

public school.  [SSF ¶ 12-15]  When the underlying property was platted to private 

landowners between 1916 and 1999, the Roadway remained open to use by the public, 
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and was maintained and repaired by the County.  [SSF ¶ 32]  The County’s taking of the 

Roadway Property occurred decades ago, and no prior property owner has made a 

timely claim for compensation. 

The passage of A.R.S. § 28–1861 in 1974 (current version, at A.R.S. § 28–7041) 

provided additional notice to prior owners of the Roadway Property’s existence as a 

County roadway.1  A.R.S. § 28–7041(C) provides: 

All highways, roads or streets that have been constructed, 
laid out, opened, established or maintained for ten years or 
more by the state or an agency or political subdivision of the 
state before January 1, 1960 and that have been used 
continuously by the public as thoroughfares for free travel 
and passage for ten years or more are declared public 
highways, regardless of an error, defect or omission in the 
proceeding or failure to act to establish those highways, 
roads or streets or in recording the proceedings.  

The Arizona Supreme Court has held that under A.R.S. § 28–7041, use by the 

public alone does not provide an independent basis for curing defects in a road’s 

creation and transferring ownership of historical roads to the government.2 State ex rel. 

Miller v. Dawson, 175 Ariz. 610, 858 P.2d 1213 (1993).  In this case, consistent with 

the holding in Dawson, prior owners of the Roadway Property did not “lose” title to 

their property by failing to preserve it from public use, or by virtue of the curative 

statute alone.  Rather, title passed to the County as a result of the County’s taking, 

1 The original iteration of A.R.S. § 28-7041, first effective in 1927, provided that 
such highways only need have been used “by the public as thoroughfares for free travel 
and passage for two (2) years, or more.” 

2 In reaching this conclusion, the Dawson court incorrectly interpreted and applied 
the holding in City of Tucson v. Morgan, 13 Ariz.App. 193, 195, 475 P.2d 285, 287 
(1970), and ignored the previous supreme court ruling in State ex rel. Herman v. Elec. 
Dist. No. 2 of Pinal Cty., 106 Ariz. 242, 243, 474 P.2d 833, 834 (1970) (which found 
that “the county legally acquired the road by the curative act in 1927” (emphasis 
added)).  
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commenced in the early twentieth century.  Prior owners gave up any claim for damages 

by failing to seek compensation for such taking.3  Particularly after the passage of the 

curative statute, use of such roadways by the public and maintenance by the government 

plainly constituted a taking for a public purpose.  The County Board of Supervisors 

officially accepted the Roadway as part of the County roads system at a public meeting 

in 1917, “regardless of an error, defect or omission in the proceeding.”  And unlike the 

plaintiffs in Dawson, the individuals who owned the underlying Roadway Property in 

1917, 1927, or 1974 never objected to the Roadway or brought a claim for inverse 

condemnation – indeed, they were likely happy to enjoy the benefits of access via a 

County-maintained thoroughfare.  In sum, the operation of A.R.S. § 28-7041 (and its 

1974 and 1927 predecessors), provided ample additional notice of the County’s taking 

long before Triple G even purchased the underlying Roadway Property.   

Applying the rule in Gaines, Triple G’s cause of action accrued and the 

limitations period began running when it or its predecessor in interest discovered or 

reasonably should have discovered that the County had interfered with their alleged 

property rights.  Gaines, 202 Ariz. at 254.  In this case, the statute of limitations for 

bringing an inverse eminent domain action had run before Triple G came into 

possession of the property.  Not only had the government been physically occupying 

and maintaining the Roadway Property for decades, but with its continued occupation 

after the passage of the curative statute, it further “declared” its intent that such 

roadways be public highways.  These facts together constituted a de facto taking of the 

Roadway Property.  No previous property owner took any action against the County, 

but instead allowed the County to continue to maintain the Roadway and let the public 

3 Notably, the Dawson case was decided before the Gaines decision, and did not 
raise the statute of limitations issue.
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travel freely on the Roadway, until Triple G erected barricades in 2015. 

Public use alone did not pass title of the Roadway Property to the County.  But 

operation of the curative statute in conjunction with the County’s maintenance of the 

public Roadway, County resolutions passed regarding the status of the roadway, and the 

public’s continued use of the Roadway, all demonstrate that the County took this 

Roadway Property for a public purpose.  The County is not claiming it fulfilled all the 

formal statutory procedures to create a highway in this case.  Rather, it contends that 

County Board actions, continuous historical public use, and government maintenance of 

the Roadway constituted a taking of the Triple G property transferring title to the 

County.4  The only avenue available to a landowner for a government taking by 

physical invasion or appropriation is an action for inverse condemnation and the only 

available remedy is just compensation.  Because neither Triple G’s predecessors in 

interest nor Triple G itself have timely brought a claim for inverse condemnation, it can 

no longer claim compensation for the County’s taking, and title of the Roadway 

Property belongs to the County.  

C. In the alternative, a public right of way has been acquired by 
common law dedication. 

1. General elements of common law dedication. 

Even if this court determines that the County has not already taken the Roadway 

Property for a public highway purpose, that does not mean that Triple G can now 

barricade the Roadway and prevent public ingress and egress.  If Triple G holds title to 

4 Indeed, the holding of Dawson cannot possibly be interpreted to mean there can 
never be a de facto government taking of a roadway, as the ability of the government to 
take property through eminent domain is itself an extraconstitutional power.  See 
Calmat of Arizona v. State ex rel. Miller, 176 Ariz. 190, 193, 859 P.2d 1323, 1326 
(1993) (“Eminent domain is the sovereign right of the state to appropriate private land 
for the public good, subject to the constitutional limitation that the property owner is 
justly compensated”). 
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the Roadway Property, such Property is still encumbered by a public right of way that 

has been created by common law dedication, both by dedication of the federal 

government and by dedication of previous property owners. 

Since territorial days, Arizona has recognized the doctrine of common law 

dedication.  See, e.g., Evans v. Blankenship, 4 Ariz. 307, 39 P. 812 (1895) (upholding 

common law dedication of a public park).  Under Arizona common law, a property 

owner can dedicate his land for public roads.   Pleak v. Entrada Prop. Owners' Ass'n, 

207 Ariz. 418, 421, 87 P.3d 831, 834 (2004).  “It was settled long ago in this state that 

the doctrine of common law dedication applies to the dedication of roadway easements 

for public use.” Id. 

Unlike statutory dedication, in which fee title to the land constituting the road 

passes to the relevant governmental entity, common law dedication creates an easement 

for public use. It allows the public to use the dedicated land for specified purposes, 

while fee title remains with the dedicator.  Pleak, 207 Ariz. at 421, 87 P.3d at 834 

(2004) (citing Allied Am. Inv. Co. v. Pettit, 65 Ariz. 283, 290, 179 P.2d 437, 441 (1947); 

Moeur v. City of Tempe, 3 Ariz.App. 196, 199, 412 P.2d 878, 881 (1966)).  

To be effective, such dedication must include (1) an offer by the property owner 

to dedicate, and (2) acceptance by the general public.  Hunt v. Richardson, 216 Ariz. 

114, 119, 163 P.3d 1064, 1069 (App. 2007), as corrected on denial of reconsideration 

(Aug. 23, 2007) (citations omitted).  “No magic words are required to dedicate land to 

public use; any full demonstration of the donor’s intent to make the dedication is 

sufficient.”  Id.  See also, Pleak, 207 Ariz. at 424, 87 P.3d at 837 (“No particular words, 

ceremonies, or form of conveyance is necessary to dedicate land to public use; anything 

fully demonstrating the intent of the donor to dedicate can suffice.”).   

An offer to dedicate may be accepted by continuous public use for a period of 

time, demonstrating the public’s acceptance of the offer.  See Pleak, 207 Ariz. at 424, 
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87 P.3d at 837 (public use is one form of acceptance); Hunt v. Richardson, 216 Ariz. at 

119, 163 P.3d at 1069 (acceptance occurs when members of the public use the road).  

Public repair, maintenance, and depiction of a road on official maps also are traditional 

signs of acceptance of a dedication. E.g., S. Utah Wilderness All. v. Bureau of Land 

Mgmt., 425 F.3d 735, 740 (10th Cir. 2005), as amended on denial of reh'g (Jan. 6, 

2006); Restatement (Third) of Property: Servitudes § 2.18 cmt. e (2000).  After 

acceptance of an express grant of a public right of way, the underlying property is 

irrevocably dedicated to this public purpose, while title to the property remains with the 

owner.   

2. RS 2477 constituted a grant of right of way by the federal 
government, which can be accepted through any means authorized 
by state law. 

To promote the settlement and development of unreserved public lands in the 

West, in 1866 Congress passed an open-ended, self-executing grant of “[t]he right-of-

way for the construction of highways over public lands, not reserved for public uses.” 

Act of July 26, 1866, ch. 262, § 8, 14 Stat. 251, 253 (codified at 43 U.S.C. § 932).  This 

statute, commonly referred to as R.S. 2477, was the federal government’s “standing 

offer of a free right of way over the public domain.” Lindsay Land & Live Stock Co. v. 

Churnos, 285 P. 646, 648 (Utah 1929); see also S. Utah Wilderness Alliance, 425 F.3d 

at 770–71.  Congress repealed R.S. 2477 in 1976, 110 years after its enactment, in favor 

of a policy of land conservation and preservation.  Federal Land Policy Management 

Act of 1976, 43 U.S.C. § 1701 et seq.  However, Congress specified that rights of way 

created under R.S. 2477 before October 21, 1976 (the effective date of the repealing 

statute), remain valid. Pub. L. No. 94-579 § 701(a), 90 Stat. 2743, 2786. 

In the years after its enactment, R.S. 2477 was uniformly interpreted by the 

courts as an express dedication of the right of way by the landowner, the United States, 

to the public.  See State v. Crawford, 7 Ariz. App. 551, 555, 441 P.2d 586, 590 (1968); 
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S. Utah Wilderness Alliance, 425 F.3d at 769.  This offer could be accepted in any 

manner recognized by state law. In Arizona, therefore, the federal offer could be 

“accepted” in any manner that satisfies the doctrine of common law dedication. 

County action before the Roadway Property was transferred to private ownership 

demonstrates acceptance of the federal government’s right of way grant, pursuant to 

common law dedication.  The Roadway is shown as the only County road through 

Hackberry in 1916 County maps.  [SSF ¶ 8]  These maps were approved and accepted 

by the County Board of Supervisors in 1917, and recorded with the County Recorder.  

[SSF ¶ 9-10]  The County expended resources improving and maintaining the Roadway.  

[SFF ¶ 31-32]  These actions demonstrated acceptance of the federal government’s 

offer, and perfected the common law dedication of a public right of way along the 

Roadway. 

Actions by the general public before the Roadway Property was transferred to 

public ownership also show acceptance pursuant to common law dedication.  The 

county and federal maps show the Roadway as the only route for travel between Peach 

Springs and Kingman, Arizona.  [SSF ¶ 6-10]  The Roadway was part of the Old Trails 

Highway, and newspapers document the travel of tourists along its northern Arizona 

route, as well as locals using the Roadway to access Hackberry proper.  [SSF ¶ 19-25]  

This use of the Roadway by the general public constituted acceptance of the federal 

government’s offer, and perfected the common law dedication of the public right of 

way, regardless of the state of title. 

3. Alternatively, offers made by Triple G indicate that a public right 
of way has been acquired by common law dedication. 

In additional to the R.S. 2477 federal grant, individual property owners have 

made past offers of dedication sufficient to constitute common law dedication of the 

Roadway for public use.  These offers were accepted by the County and the public in 
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the same manner described above. 

In 2002, Ted J. Grigg applied for a zoning change from the County, allowing him 

to divide a single five-plus acre parcel into three one-plus acre parcels (current parcels # 

313-17-016, 017, and 018).  [SSF ¶ 33]  The parcel plat for this land division, prepared 

for and submitted by Mr. Grigg, shows “Old Trails Highway, aka Main Street” running 

along the west and south borders of the original parcel.  [SSF ¶ 34]  Mr. Grigg even 

dedicated a public utility easement running along that portion of “Old Trails Highway 

aka Main Street” that borders his property.  [SSF ¶ 35]  Yet this is a segment of the 

Roadway that Triple G now claims is not a public right of way.   

This same segment of the Roadway is also described as a “public street” in a 

1978 Joint Tenancy Deed conveying several parcels of property from Dorothy I. Grigg 

to Charles S. Grigg and Blanche Grigg.  [SSF ¶ 36]  This indicates that previous 

property owners considered the Roadway a “public street” since at least the 1970s.  

It is also telling that Triple G has not attempted to quiet title to Parcel #313-13-

017.  This parcel sits right in the middle of the other parcels in dispute, and contains a 

segment of the Roadway that Triple G implicitly admits has been dedicated to the public 

as a right of way.  This dedication is depicted on the 1918 Hackberry Townsite plat.  

[SSF ¶ 26] The Roadway is referenced as “Old Trails National Highway” and a 

“dedicated roadway area” in correspondence between Griggs and their neighbors in a 

property dispute.  [SSF ¶ 37]  By barricading other Roadway segments on their 

properties, Triple G has impermissibly cut off public access to this admittedly public 

right of way.  There would be no point in dedicating a “road to nowhere” in the middle 

of two unconnected segments of allegedly private roads which could be closed off at 

any time.  The only reasonable inference is that the entire Roadway was admitted to be 

a public right of way. 

By virtue of the federal government’s grant, or the grant of previous property 
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owners, acceptance by the County and the general public, and Defendants’ implicit and 

express admissions, a public right of way has been established over the Roadway 

Property.  Accordingly, Triple G may not close off the Roadway Property and prevent 

the free travel of the public along the Roadway. 

CONCLUSION 

As set forth above, the County has acquired title to the Roadway Property by 

exercise of its right of eminent domain through a de facto taking.  The Roadway 

Property has been used by the public as a thoroughfare for free travel and passage since 

before Arizona statehood.  During the course of such use, no previous property owner 

has ever objected to the public’s use of the Roadway Property, nor the County’s 

ongoing actions to repair and maintain it as a public road.  Neither Triple G nor any 

previous property owner has brought a timely action for inverse condemnation, and any 

right to compensation is now barred.  Alternatively, a public right of way has been 

established upon the Roadway Property pursuant to common law dedication. 

  The County respectfully requests this court enter summary judgment finding 

either (1) that the County has acquired title to the Roadway Property, or (2) there is a 

public right of way upon the Roadway Property; and (3) that Triple G is not entitled to 

quiet title or close the Roadway. 

RESPECTFULLY SUBMITTED this 28th day of July, 2017.   

GUST ROSENFELD P.L.C.

By/s/ Laura R. Curry 
Christopher W. Kramer 
Laura R. Curry  
Attorneys for Defendant/ 
Counterclaimant  

Original filed this 28th day of 
July, 2017, with copies sent to: 

….. 
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Albert H. Acken 
Jason L. Cassidy  
Ryley Carlock & Applewhite 
One North Central Avenue, Suite 1200 
Phoenix, AZ 85004-4417 
Attorneys for Plaintiffs/Counterdefendants 

By:/s/ Bonnie Simpson, Legal Assistant 
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4236450.1

RYLEY CARLOCK & APPLEWHITE 
One North Central Avenue, Suite 1200 
Phoenix, Arizona 85004-4417 
Telephone 602.440.4800 
Fax 602.257.9582 

Albert H. Acken – 021645 
aacken@rcalaw.com

Nicholas P. Edgson – 031244 
nedgson@rcalaw.com

Attorneys for Plaintiffs/Counterdefendants 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

TRIPLE G PARTNERSHIP, FRED C. 
GRIGG, and TED J. GRIGG, 

Plaintiffs/Counterdefendants, 

v. 

MOHAVE COUNTY, a political subdivision, 

Defendant/Counterclaimant. 

Case No. CV2016-017837 

MOTION FOR 
PARTIAL SUMMARY JUDGMENT 

(Assigned to the Honorable Connie Contes) 

Pursuant to Rule 56, Arizona Rules of Civil Procedure, Plaintiffs/Counterdefendants 

Triple G Partnership, Fred C. Grigg, and Ted J. Grigg (collectively “Triple G”) hereby request 

judgment in their favor as to their Quiet Title claim (Claim I of their Complaint against 

Defendant/Counterclaimant Mohave County (“Mohave County”)) and all claims asserted by 

Mohave County in its Counterclaim.  This motion is supported by the following Memorandum 

of Points and Authorities, separate Statement of Facts in Support of Triple G’s Motion for 

Summary Judgment (the “SSOF”), and Exhibits submitted concurrently herewith. 

Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

M. Araiza, Deputy
7/28/2017 4:45:00 PM

Filing ID 8535827
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

This case involves the ownership of dirt roads near Hackberry, Arizona, an 

unincorporated town on the south side of historic Route 66 in Mohave County.  These dirt roads 

(defined as the “Roadway” herein and in both parties’ prior pleadings) have been present in the 

area for more than 100 years.  [SSOF at ¶ 5].   

Summary judgment1 is appropriate because the law is settled and the facts are undisputed.  

As explained herein, a century of consistent case law makes clear that private roads cannot be 

taken by adverse possession and county governments had to strictly comply with the applicable 

statutory regime to accept the federal government’s offer under R.S. 2477.  The undisputed and 

undisputable facts show: 

1. Triple G owns the properties crossed by the dirt roads that comprise the Roadway.  

[SSOF at ¶ 1]. 

2. These deeds and patents show no easements for the Roadway.  [SSOF at ¶¶ 9, 13, 

18, 22]. 

3. Mohave County did not build the Roadway.  [SSOF at ¶ 5]. 

4. Mohave County has never taken the steps necessary under Arizona law to 

establish the Roadway as a public road.  [SSOF at ¶ 3]. 

Moreover, with respect to Mohave County’s condemnation claim, since filing its 

Counterclaim on September 29, 2016, Mohave County has neither provided an appraisal for the 

roads at issue nor made an offer to Triple G, as required by A.R.S. § 12-1116(A). 

The law favors the diligent.  Mohave County has nearly a year to comply with 

1 Triple G is not seeking Summary Judgment on Count II of its Complaint – Trespass – because 
there are material facts that remain in dispute.  Once proper title has been successfully established by 
this Court, Triple G anticipates the parties will reach a mutually desirable resolution on the remaining 
issue.
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condemnation pre-filing requirements.  The County has had over a century to establish the 

Roadway as a public road in accordance with Arizona law.  It never has.  

Triple G has had to wait nearly two years and spend significant sums and time to clear 

title to its lands.  As evident by the County’s simultaneous motion for summary judgment, both 

parties agree on one point.  No further factual development is needed.  The time has come to 

render judgment. 

II. FACTUAL BACKGROUND 

A. Triple G Seeks to Quiet Title for the Properties that it Currently Owns and 
Possesses.  

APNs ## 313-14-006 and 007 (the “Railroad Parcels”) 

Pursuant to the July 27, 1866 Act of Congress, 14 Stat. 292, the lands now identified by 

APN #s 313-14-006 and 313-14-007 were granted to the Atlantic and Pacific Railroad (the 

“Railroad”).  [SSOF at ¶ 4].  In 1883, the Railroad filed a completion map showing the railroad 

right-of-way and the Hackberry Siding, which encompassed the lands now identified by APN #s 

313-14-006 and 313-14-007.  [SSOF at ¶ 6].  On June 26, 1998, the Railroad’s successor-in-

interest, the Burlington Northern and Santa Fe Railway Company, transferred its right, title, and 

interest in APN #s 313-14-006 and 313-14-007 to ANT, LLC.  [SSOF at ¶ 7].  On May 19, 

2000, ANT, LLC transferred its right, title, and interest in APNs #s 313-14-006 and 313-14-007 

to Triple G Partnership.  [SSOF at ¶ 8].  The deed includes no easement for the Roadway.  

[SSOF at ¶ 9].   

APN # 313-17-014 (the “State Trust Land Parcel”) 

On May 21, 1969, the federal government conveyed APN # 313-17-014 to the State of 

Arizona, as indemnity for losses of other Arizona State Trust Lands (the “Federal 

Conveyance”).  [SSOF at ¶ 10].  The Federal Conveyance stated that the selected lands, which 

included APN 313-17-014, “are shown to be subject to such selection, being surveyed public 

lands within the meaning of 43 U.S.C. §§ 851 and 852 and within the limits of the State and free 
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from adverse claims of record.”  [SSOF at ¶ 11].  The Federal Conveyance reserved to the 

United States: a right-of-way for ditches and canals; a right-of-way for an electrical transmission 

line; a railroad right-of-way to the Atchison, Topeka, and Stan Fe Railroad Company; and 

rights-of-way to the Mohave Electric Cooperative, Inc., for electric transmission lines.  [SSOF at 

¶ 12].  The Federal Conveyance did not reserve any rights-of-way for roads.  [SSOF at ¶ 13].  

Triple G acquired fee title to APN # 313-17-014 from the State of Arizona via patent dated 

August 9, 1999.  [SSOF at ¶ 14].  

APN # 313-14-001 and APN # 313-17-022 (the “Homestead Parcels”) 

On November 15, 1916, the United States issued a patent to Jesse T. Wallace for land 

which included property now identified by APN # 313-14-001.  [SSOF at ¶ 15].  The patent was 

issued pursuant to the May 20, 1862 Act of Congress “To Secure Homesteads to Actual Settlers 

on the Public Domain” (the “Homestead Act”), ch. 75, § 2, 12 Stat. 392.  [SSOF at ¶ 16].  Triple 

G acquired fee title to APN #313-14-001 on October 7, 1987.  [SSOF at ¶ 17].  The deed 

includes no easement for the Roadway.  [SSOF at ¶ 18]. 

On March 30, 1923, the United States issued a patent to Floyd W. Donovan for the land 

which included property now identified by APN # 313-17-022.  [SSOF at ¶ 19].  The patent was 

issued pursuant to the Homestead Act.  [SSOF at ¶ 20].  Triple G acquired fee title to APN 

#313-17-022 on June 2, 1989.  [SSOF at ¶21].  The deed includes no easement for the Roadway.  

[SSOF at ¶ 22].   

B. The County’s Assertion of Title 

Notwithstanding the absence of any recorded deed or easement for the Roadway, by letter 

dated September 14, 2015, Mohave County asserted that the Roadway crossing the State Trust 

Land Parcel was a public road based on “RS 2477 rights.”  [SSOF at ¶ 23].  In a subsequent 

letter dated May 26, 2016, the County claimed a common law dedication across the Railroad 

Parcels.  [SSOF at ¶ 24].  The County has never recorded an easement or a deed evidencing an 

interest in the Roadway.  [SSOF at ¶ 25].   
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STANDARD OF REVIEW 

Summary judgment is appropriate where there is no genuine issue of material fact and the 

movant is entitled to judgment as a matter of law.  Ariz.R.Civ.P. 56(c).  Summary judgment is 

intended to dispose of factually unsupported claims and is appropriately entered where a party 

cannot make a showing sufficient to establish an essential element upon which such party bears 

the burden of proof.  Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986); Orme School v. 

Reeves, 166 Ariz. 301, 304, 802 P.2d 1000, 1003 (1990) (federal decisions applying Rule 56 of 

the Federal Rules of Civil Procedure are instructive and persuasive with respect to Arizona’s 

Rule 56). 

III. LEGAL ARGUMENT 

A. The County Admits it Did Not Establish the Roads as Public Highways in 
Accordance with Arizona Law. 

Currently set forth in A.R.S. § 28-6701, et seq, the statutory procedure to establish a 

public highway has changed little since 1901.  Compare A.R.S. § 28-6701, et seq, A.R.S. § 18-

201, et seq (1961), Code § 59-601 (1939), Rev. Stat. § 5057 (1913); and Rev. Stat. § 3617 

(1901).  The County must (1) receive a petition from 10 taxpayers
2
; (2) obtain a map and 

survey; (3) give notice of a hearing; (4) hold the hearing; and (5) until 1961, the County was 

also required to record a plat and its official judgment with the county recorder.  A.R.S. § 28-

6701, et seq; Rev. Stat. § 5057(f) (1913); Code § 59-601 (1939); Ariz. Laws 1961, Ch. 105 § 6. 

If the County ever desired to establish a public highway, it must have met each one of 

these elements at the relevant point in time.  See, e.g., Champie, 27 Ariz. at 466–67, 233 P. at 

2
  Beginning in 1961, a petition could also be brought “by the governing body of a legal 

subdivision.”  Ariz. Laws 1961, Ch. 105, § 2.  In 2012 proceedings could also begin “by the 
county engineer’s recommendation” without the need for a map and survey.  Ariz. Laws 2012, 
Ch. 285, § 1. 
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1108 (road was “certainly” not public due to failure to follow the statute, even though the public 

had used it for years and the county maintained it); Tucson Consol. Copper, 12 Ariz. at 228, 100 

P. at 778 (failure to record the plat meant the highway was not public); Graham County v. 

Dowell, 50 Ariz. 221, 226, 71 P.2d 1019, 1021 (1937) (“[F]rom 1901 to 1925 there was but one 

legal way for establishing a public road within the state of Arizona, which was carefully set 

forth . . . the highway had to be established by a very formal and definite procedure under the 

general law, and not by user, prescription, or special act.”). 

The County admits that it did not receive or obtain a petition signed by ten or more 

taxpayers of Mohave County, requesting that Mohave County establish the Roadway as a public 

highway.  [SSOF at ¶ 3].  The County admits that it did not receive or obtain a petition signed 

by a governing body of a legal subdivision, requesting that Mohave County establish the 

Roadway as a public highway.  [SSOF at ¶ 3].  Since 2012, the County could have established a 

road after receiving or obtaining a recommendation from the county engineer, but the county 

engineer has not done so.  [SSOF at ¶ 3].  Moreover, the County does not dispute that it 

recorded no map, no plat or judgment regarding the private roads that are at issue in this matter.  

[SSOF at ¶ 25]
3

B. Because the County Failed to Establish the Roadway in Strict Accordance 
with Statutory Requirements, it Did Not Accept the Federal Government’s 
Offer Under RS 2477.

4

The County’s failure to strictly follow the statutory procedures to establish a public 

highway is fatal to Count I of its Counterclaim, its claim that it has “fee title to the Roadway 

3 The County notes that a Hackberry Townsite plat shows a portion of the Roadway.  
[SSOF at ¶ 25]  That portion of the Roadway was not part of Triple G’s Complaint or the 
County’s Counterclaim and so is not at issue in this matter. 

4
  “R.S. 2477” means the act of Congress of 1866, section 2477, Rev. St., codified as 43 

U.S.C.A. § 932, Repealed. Pub. L. 94-579, Title VII, § 706(a), Oct. 21, 1976, 90 Stat. 2793. 
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pursuant to R.S. 2477, which grants rights of way for the construction of highways across public 

lands not otherwise reserved for public purposes.”  Answer/Counterclaim, ¶1.  Contrary to the 

County’s assertion, R.S. 2477 was not a grant, but an offer; an offer that could only be accepted 

by strictly following the statutory procedures to establish a public highway.  As explained in 

State v. Crawford, 7 Ariz. App. 551, 441 P.2d 586 (1968): 

Cases decided under 43 U.S.C.A. § 932 [R.S. 2477] hold that it 
constitutes an offer on the part of the federal government to dedicate 
unreserved lands for highway purposes, which offer must be 
accepted by the public in order to become effective. [] Whether the 
offer to dedicate which is made under the federal act is accepted by 
the establishment of a public highway is an issue to be determined 
under the law of the state where the highway is located. [] The 
federal statute does not of itself operate to grant right-of-ways and 
establish highways contrary to the local laws.  Tucson Consolidated 
Copper Co. v. Reese, 12 Ariz. 226, 100 P. 777 (1909).  The latter 
case makes it clear that, in order for there to be a public highway, 
the right-of-way for which is granted by the federal act, the 
highway must be established in strict compliance with the 
provisions of the Arizona law. 

7 Ariz. App. at 555, 441 P.2d at 590 (some citations omitted, emphasis added); see also Cochise 

County v. Pioneer Nat. Title Ins. Co., 115 Ariz. 381, 384, 565 P.2d 887, 890 (App. 1977) (“the 

highway must be established in strict compliance with the provisions of the Arizona law”); Lyon 

v. Gila River Indian Cmty., 626 F.3d 1059, 1077 (9
th

 Cir. 2010) (“Federal Revised Statute 2477 

did not itself create R.S. 2477 roads; rather, it authorized the states to construct highways over 

public lands...Arizona must have taken some affirmative act to accept the grant represented by 

R.S. 2477.”)  (emphasis in original); State ex rel. Herman v. Cardon, 112 Ariz. 548, 550, 544 

P.2d 657, 659 (1976); Territory v. Richardson, 8 Ariz. 336, 339, 76 P. 456, 457 (1904).5

5 Triple G acknowledges the curious case of a footnote in a recent Attorney General 
Opinion, No. 117-005.  In a footnote that begins: “[t]his Opinion does not address what 
constitutes a ‘valid’ R.S. 2477 right of way”, the footnote nevertheless suggests that Tucson 
Consol. Copper is “specious precedent,” “largely bereft of progeny,” and “implicitly overruled” 
by Pleak v. Entrada Prop. Owners’ Ass’n, 207 Ariz. 418, 421 (2004).  Id. at fn 1.  The extent to 
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The case of Cochise County v. Pioneer Nat. Title Ins. Co, 115 Ariz. 381 (1977), presents 

a remarkably similar fact pattern to the case at issue.  Cochise County asserted that it accepted 

the federal government’s offer under R.S. 2477 because a map submitted to the board of 

supervisors by the county surveyor showed the road at issue.  Id. at 382, 888.  Here, Mohave 

County asserts that the county engineer certified a map showing the Roadway, and that 

subsequently the map was approved by the Mohave County Board of Supervisors.  [SSOF at ¶ 

26]  In Cochise County, the court concluded that “Cochise County failed to properly establish a 

roadway in 1911” and therefore the County has no claim under R.S. 2477.  Cochise County, 115 

Ariz. at 384, 800.  As was the case in Cochise County, Mohave County failed to comply with 

the statutory requirements to establish a public road and that failure torpedoes its assertion of 

title under R.S 2477. 

The County is just another in a long line of governmental entities to argue that federal 

R.S. 2477 created a public highway even though the government did not comply with the 

Arizona law regulating the creation of public roads.  But every attempt to make that argument 

has failed.  So too must the County’s argument here. 

C. The County Did Not Take an Interest in the Roadway by Adverse Possession. 

In Count II of its Counterclaim, Mohave County asserts it took fee title to the Roadway 

through adverse possession.  Counterclaim ¶32.  However, it has been the law in Arizona since 

territorial times that the government cannot take a private road by adverse possession.  See, e.g., 

which the AG Opinion footnote is wrong is really quite remarkable.  For starters, the case cited 
for support in the AG Opinion is from another jurisdiction and R.S. 2477 claims are governed 
by state law.  In addition, as explained herein, the Arizona cases that align with Tucson Consol. 
Copper are plentiful and consistent.  In fact, there are none to the contrary.  Moreover, Pleak 
could not be clearer that it only dealt with the ability of a “private landowner” to dedicate an 
easement under the common law, not the federal government.  207 Ariz. at 423.
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• State ex rel. Miller v. Dawson, 175 Ariz. 610, 611, 858 P.2d 1213, 1214 (1993) 

(“[S]ince territorial days, Arizona cases have consistently held that no public 

highway can be created by prescription.”); 

• Old Pueblo Transit Co. v. Arizona Corp. Comm’n, 84 Ariz. 389, 393, 329 P.2d 

1108, 1111 (1958) (“[I]n Arizona, public highways can only be established in a 

manner provided by statute and cannot be established by prescriptive use.”) (citing

Mead v. Hummel, 58 Ariz. 462, 467, 121 P.2d 423, 425 (1942)); 

• Champie v. Castle Hot Springs Co., 27 Ariz. 463, 467, 233 P. 1107, 1108 (1925) 

(“there has been but one legal method of establishing public roads or private ways, 

which is carefully set forth in both codes”). 

• Tucson Consol. Copper Co. v. Reese, 12 Ariz. 226, 229, 100 P. 777, 779 (1909) 

(“We have no statute in this territory which recognizes that a public road or 

highway may be established by adverse user or by prescription”); 

These cases conclusively establish that public use and maintenance do not constitute a 

taking of private roads.  Triple G is entitled to summary judgment with respect to Count II of the 

County’s Counterclaim. 

D. A.R.S. § 28-7041 Does Not Provide a Statutory Right of Adverse Possession. 

The County relies on A.R.S. § 28-7041 for its third claim of ownership (Count V of the 

Counterclaim).  However, this statute does not change the long-standing common law that 

absolutely prohibits the creation of public roads by adverse possession.  In Dawson, the State 

tried the exact ploy that the County has attempted here, arguing “that the roadway property was 

no longer owned by petitioners but had, instead, been acquired by the state either through 
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prescription or through the operation of A.R.S. § 28–1861(B).6”  Id., 175 Ariz. at 611, 858 P.2d 

at 1214.  The Supreme Court unequivocally rejected the argument.  The Supreme Court first 

disposed of the State’s adverse possession claim, holding that “[i]t is clear that Arizona law does 

not permit the creation of public highways by prescription.”  Id. at 612, 858 P.2d at 1215.  Then 

the Court dismantled the State’s statutory argument for three distinct reasons: 

First, the statutory language does not manifest any clear intent to 
change the common law. [] Second, the change in the common law 
sought by the state would render § 28–1861(B) unconstitutional. [] 
Third, and perhaps most important, the legislature passed § 28–
1861(B) shortly after a very similar statute had been ruled to be 
curative only. 

Dawson at 613, 858 P.2d at 1216 (citations omitted). 

With respect to the third reason, the Dawson Court incorporated the ruling in City of 

Tucson v. Morgan, 13 Ariz. App. 193, 195, 475 P.2d 285, 287 (1970), which interpreted a 

“virtually identical” statute to the one at bar and held: “[t]o interpret this statute as giving title to 

the land in question would be to violate the constitutional provisions for the taking and 

damaging of private property.”  Dawson at 613, 858 P.2d at 1216. 

Dawson’s companion case presents a nearly-identical fact pattern to the one presented 

here.  In Gotland
7
, the town sought “an injunction to prevent the Gotlands from erecting a 

barricade blocking access to an unpaved section of Grapevine Road which traverses their 

property.  Cave Creek had declared the road to be a public highway pursuant to Ariz.Rev.Stat. 

(A.R.S.) § 28–1861(B).”  The road had been built in “the late 1800’s” and used by the county 

“for at least 10 years” prior to 1960 and the Gotlands had purchased the property in 1984.  Id at 

498, 400, 837 P.2d at 1133, 1135; compare with County’s Counterclaims ¶¶ 5- 8.  The Court of 

6 This statute was renumbered and further subdivided in 1995, but the operative language 
from former § 28-1861(B) is effectively identical to current § 28-7041(C).  Ariz. Sess. Laws 
1995, Ch. 132 § 3. 

7
Gotland v. Town of Cave Creek, 172 Ariz. 397, 398, 837 P.2d 1132, 1133 (App. 1991). 
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Appeals held, as the County now urges here, that § 28-1861 vacated the prohibition against the 

creation of a highway by adverse possession and allowed public use to effect a taking.  Gotland 

at 401, 837 P.2d at 1136. 

But the Supreme Court rejected the Court of Appeals’ (and now the County’s identical) 

interpretation of A.R.S. § 28-1861: “Because [§28-1861(B)] provides for no compensation and 

provides no grace period within which to act to protect property rights, we fail to see how it 

could pass constitutional muster if, in fact, its intent was to pass title.”  Dawson at 612, 858 P.2d 

at 1215.  Instead, the curative statute, inter alia, “cures any ultra vires problem previously 

existing where the state had been expending public monies on what were technically not public 

roads … we necessarily disagree with the court of appeals' opinion in Gotland.” Id. at 613, 

858 P.2d at 1216 (emphasis added). 

The County would have this Court reach the same conclusion vacated by the Supreme 

Court.  But  Dawson’s interpretation of § 28-1861 remains the controlling law in Arizona.  The 

curative language does not provide an independent basis for transferring title.  See also Morgan, 

supra, at 193-95, 475 P.2d at 286-87: 

[T]he law is now and was in 1926 that title does not vest in the 
county until a final order of condemnation is made and a copy 
thereof filed with the county recorder …  

Appellant also contends that the curative act of 1927, now A.R.S. s 
18-152, establishes its title to the land in question…the effect of this 
statute is no greater than the filing of a resolution and recording of a 
map or plat. To interpret this statute as giving title to the land in 
question would be to violate the constitutional provisions for the 
taking and damaging of private property… . 

Nothing in the curative statute suggests that the government acquires an interest in a private 

roadway simply by using or maintaining it. 

As Dawson and many other cases have held, the curative statute certainly cannot “cure” 

the County’s failure to follow the statutory process to create a public highway.  See, e.g., 
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Dawson at 611, 858 P.2d at 1214 (the state only adopted a resolution and took no other action 

and so could not be cured).  In Morgan, supra, the Court of Appeals held that even though the 

City had filed a resolution and recorded of a map, the curative statute could not create title—the 

City had to comply with the requirements of the law before title could vest.  Morgan at 194, 475 

P.2d at 286.  Even though the City had taken some of the statutory steps, the curative statute 

could not fix a failure to complete them all. 

Here, Mohave County did not receive a petition or record the plat and its ruling with the 

County recorder.  [SSOF at ¶¶ 3, 25]  If the adoption of a resolution was insufficient in Dawson

and the filing and recording of a map was insufficient in Morgan, the County’s failure to do 

either was insufficient here.  Here, the curative statute has nothing to “cure” and the County has 

no right or title to Triple G’s road. 

Dawson, Gotland, and Morgan are directly on point with this suit.  They establish that if 

the County wants to create a public road, the County must buy it or condemn it, following the 

strict statutory requirements.  Here, the County did not follow statutory requirements and thus it 

has nothing.  As the undisputed facts and consistent case law make clear, Triple G is entitled to 

summary judgment with respect to Count V of the County’s Counterclaim. 

E. The County Could Not have Taken an Interest By Adverse Possession in That 
Portion of the Roadway That Crosses the State Trust Land Parcel Because 
Federal and State Lands Cannot Be Taken By Adverse Possession. 

Federal lands cannot be taken by adverse possession.  See U.S. Const. Art. IV, § 3, cl.2 

(no right in federal land may be obtained without Congress’ authorization).  The State Trust 

Land Parcel was owned by the federal government until 1969, at which time it became State 

Trust Land.  [SSOF at ¶ 10] 

Assuming for the sake of argument that Dawson, Morgan, and Gotland (and all others) 

were wrongly decided and A.R.S. § 28-7041 provides a statutory right of adverse possession, it 

still would not help the County with respect to the portion of the Roadway crossing the State 

Trust Land Parcel.  Under A.R.S. § 28-7041, the road had to be “constructed, laid out, opened, 
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established or maintained for ten years or more by the state or an agency or political subdivision 

of the state before January 1, 1960.”  As of January 1, 1960, the Roadway crossing the State 

Trust Land was still held by the federal government, and therefore not subject to adverse 

possession, even assuming state law authorized it.  

F. The County’s Derivative Claims (Counts III and IV) Fail Because the County 
Does Not Have Title the Relevant Property. 

Counterclaims III (recovery of real property and damages) and IV (trespass) are 

derivative damage claims that are contingent upon title to the relevant property.  The County 

cannot obtain a recovery of property it does not own and Triple G cannot “trespass” on property 

that it owns.  Because Triple G is entitled to judgment on Counterclaim Counts I, II, and V fail, 

it is entitled to judgment on Counts III and IV as well. 

G. The County Has Still Failed to Comply with Condemnation Pre-Filing 
Requirements. 

The County has not followed the statutory requirements to condemn the Roadway. It 

must appraise the Roadway and deliver a written offer to purchase at least twenty days before 

filing an action under A.R.S. § 12-1116(A)(1-2).  Given the Court’s prior denial of the County’s 

request to waive pre-filing requirements, the County cannot pursue its condemnation action 

unless and until the County complies with these requirements.  Yet months have passed and still 

the County has done nothing.  The statutory prerequisites to filing a condemnation action exist 

for good reasons.  If the County were to start over and actually follow the laws governing a 

condemnation action, the resulting appraisal might avoid the need for litigation with respect to 

condemnation altogether—if the County makes a fair offer to pay just compensation and 

compensable damages for its taking and Triple G accepts that offer, no condemnation 

proceedings would be necessary. The Court should grant judgment with respect to Counterclaim 

VI. 



- 14 -

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

IV. CONCLUSION 

Governing law is consistent and the facts are clear.  For the past year, the County has not 

followed the statutory requirements to pursue a condemnation action and for the past century it 

has not follow the statutory requirements to establish the Roadway as a public road.  Triple G 

owns the properties underlying the Roadway, and there are no recorded easements for the 

Roadway on Triple G’s deeds.  Because the County has no valid claim to title, Triple G 

respectfully requests that the Court grant judgment in favor of Triple G with respect to Triple 

G’s Quiet Title claim and all of the County’s counterclaims.  

RESPECTFULLY SUBMITTED this 28
th

 day of July 2017. 

RYLEY CARLOCK & APPLEWHITE 

By: /s/ Albert H. Acken   
Albert H. Acken 
Nicholas P. Edgson 
Attorneys for Plaintiffs/ 
Counterdefendants 

ORIGINAL FILED via: 
AZTurboCourt 

COPY of the foregoing hand-delivered 
this 28

th
 day of July 2017 to: 

Honorable Connie Contes 

COPY of the foregoing mailed  
this 28

th
 day of July 2017, to: 

Christopher W. Kramer 
Laura R. Curry 
Mina C. O’Boyle 
Gust Rosenfeld, PLC 
One East Washington, Suite 1600 
Phoenix, Arizona 85004-2553 
Attorneys for Defendant/Counterclaimant 

s/ Tina Kaminski  
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4246573.1

RYLEY CARLOCK & APPLEWHITE 
One North Central Avenue, Suite 1200 
Phoenix, Arizona 85004-4417 
Telephone 602.440.4800 
Fax 602.257.9582 

Albert H. Acken – 021645 
aacken@rcalaw.com 
Nicholas P. Edgson – 031244 
nedgson@rcalaw.com

Attorneys for Plaintiffs/Counterdefendants 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

TRIPLE G PARTNERSHIP, FRED C. 
GRIGG, and TED J. GRIGG, 

Plaintiffs/Counterdefendants, 

v. 

MOHAVE COUNTY, a political subdivision, 

Defendant/Counterclaimant. 

Case No. CV2016-017837 

RESPONSE TO DEFENDANT/ 
COUNTERCLAIMANT’S 

MOTION FOR 
SUMMARY JUDGMENT 

(Assigned to the Honorable Connie Contes) 

Plaintiffs/Counterdefendants Triple G Partnership, Fred C. Grigg, and Ted J. Grigg 

(collectively “Triple G”) respond to Defendant/Counterclaimant Mohave County’s (the 

“County”) Motion for Summary Judgment and request that the Motion be denied because the 

County’s claims rely on theories that have no support under Arizona law.  In order to grant its 

Motion, the County needs the Court to hold that several seminal Arizona Supreme Court cases 

were wrongly decided and no longer govern, despite the fact that none have been overturned and 

all remain binding.
1

1The County clearly sees it is facing an uphill battle as it is forced to argue that a unanimous Arizona 
Supreme Court decision is incorrect.  See Motion, fn 2 at 8. 

Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

T. Hays, Deputy
8/21/2017 4:52:00 PM

Filing ID 8599777
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The County’s evidence regarding the Roadway’s history is interesting (Motion at 3:11-

4:20), but irrelevant.  It does not matter what the private Roadway has been called or whether 

the public has used it, the only issue is whether the County has any legally recognized interest in 

it. See State ex rel. Miller v. Dawson, 175 Ariz. 610, 611, 858 P.2d 1213, 1214 (1993) (state did 

not have title in “State Route 288”). 

With respect to its argument that the County’s maintenance, public use, and the operation 

of A.R.S. § 28-7041 constitute a taking, the only court that has accepted this theory was 

subsequently overturned by the Arizona Supreme Court. See Gotland v. Town of Cave Creek, 

175 Ariz. 614, 615, 858 P.2d 1217, 1218 (1993). As explained herein, every other Arizona 

decision has held that A.R.S. § 28-7041, government maintenance, and public use of a road are 

not, and can never be, a taking.   

With respect to its claim that the federal government dedicated the road, no Arizona court 

has ever held that the doctrine of common law dedication applies to R.S. 2477 offers.  To the 

explicit contrary, Arizona courts have consistently held that acceptance of the federal 

government’s offer under R.S. 2477 requires an affirmative act by the state or local 

government.
2

In the best light, the County’s arguments to overturn a century of consistent Supreme 

Court precedent are creative attempts to reverse existing law.  However, these efforts must be 

futile in this forum.  Given the County has chosen to press for changes to Arizona law rather 

than comply with the existing ones and pay its citizens for the private property it seeks to take, it 

must pursue those changes as the Appellant in subsequent appellate proceedings.  A private 

landowner should not have to bear the costs of the County’s refusal to comply with Arizona law. 

2
 The County has now concocted a third claim (private landowner common law dedication) that was not 
pled in its counterclaim, and as explained herein, is also meritless.  
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This Response is supported by the accompanying Memorandum of Points and 

Authorities.  No separate statement of facts is necessary to defeat the County’s Motion, which 

can only be granted if the Court accepts the County’s arguments to change existing law. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. The County Failed To Include All Claims In Either Its Motion Or Complaint. 

Although styled as a full Motion for Summary Judgment, the Motion does not address all 

of the claims raised in the County’s Counterclaim. For example, the Counterclaim requests 

damages for recovery of the Roadway and also asserts a claim for trespass (Counts III and IV), 

but the Motion is silent as to the asserted damages the County believes it has incurred. In 

contrast, Triple G specifically did not include its trespass claim in its partial summary judgment 

for the very simple reason that until its ownership is confirmed, it did not make sense to spend 

the parties’ or judicial resources on the question of damages. In addition, the Counterclaim 

included a claim for condemnation, but the Motion is silent on this claim.  The County’s failure 

to identify any factual and legal bases in support of these claims in its Motion precludes 

judgment with respect to its alleged damages and its condemnation claim.   

Conversely, in its Counterclaim, the County asserted title under a theory of adverse 

possession (Count II) and requested declaratory relief that the road was a public road under 

A.R.S. § 28-7041 (Count V). After needlessly fighting and barely surviving dismissal
3
, it 

appears the County now finally admits that Count II has no validity. See Motion at 10:2 (“Public 

use alone did not pass title of the Roadway Property to the County”). The County also 

apparently accepts, belatedly, that Count V of its Counterclaim is unsupportable in light of the 

holding in Dawson that “under A.R.S. § 28-7041, use by the public alone does not provide an 

3 At oral argument on Triple G’s Motion to Dismiss, Judge Gerlach indicated initially that he was 
inclined to grant Triple G’s motion with respect to Counts II and V, but ultimately he decided against 
it based on his concern that “[t]he court is not convinced that the motion to dismiss can be granted here 
without, in effect, resolving one or more disputed issues of fact.”  Minute Entry filed March, 10, 2017. 
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independent basis for curing defects in a road’s creation and transferring ownership of historical 

roads to the government.” Motion at 8:12-15. Instead of these two unsupportable claims, the 

County now combines them to assert a de facto taking, which is addressed further in Section II, 

infra. The County’s other new claim is a claim that private landowners dedicated the Roadway 

to the County under a common law dedication theory.  This too was not pled in the 

Counterclaim, and is therefore inappropriate to include in summary judgment motion. See Ariz. 

R. Civ. P. 56(a). To the extent the Court decides to address the merits of this new assertion of 

title, the futility of the County’s new argument is addressed further in Section IV, infra.
4

Finally, the County now asserts that it is seeking to quiet title to its interest in the portion 

of the Roadway that crosses APN #313-13-017.  See Motion at 14:14-25.  This portion of the 

Roadway was not part of Triple G’s Complaint or the County’s Answer and Counterclaim. 

Triple G agrees with the County that it is “telling” that Triple G did not attempted to quiet title 

to this parcel. See Motion at 14:14.  That is because Triple G was thoughtful and targeted when 

it filed its Complaint (and in its own recently filed Motion for Summary Judgment), seeking 

only to quiet title for those parcels it was entitled to do so.  Triple G’s approach stands in stark 

contrast to the County’s approach, which has been to raise numerous meritless claims that shift 

and evolve as one after another is exposed as unsupported and unsupportable.     

II. The Operation Of A.R.S. § 28-7041, The County’s Maintenance, And Public Use Of 
The Roadway Were Not, And Could Not Be, A Taking. 

Simply put, the County’s de facto taking argument is: “we took Plaintiffs’ private road 

without following statutory procedures and without paying for it decades ago, and now it is too 

late for Plaintiff to do anything about it.”  In support of this argument, the County provides an 

4 Even the County’s R.S. 2477 claim has changed.  Its Counterclaim to quiet title asserted that it held fee 
title.  Para. 20 and 21. In contrast, the Motion only asserts rights under a theory of common law 
dedication, which even assuming, arguendo, it were to apply, would only provide an easement and not 
transfer title. 
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interesting recitation of the law governing inverse condemnation.  Motion at 5:15-7:16.  The 

problem for the County is that this argument has no application to private roads and the 

undisputed facts presented in this case.
5
 Fundamentally, the County’s argument regarding 

inverse condemnation presumes that which the County cannot show - that a taking ever 

occurred. 

A taking requires dispossession.
6
  “A taking occurs when an entity with the power of 

eminent domain substantially deprives an owner of the use and enjoyment of its property or 

physically invades it.”  Qwest Corp. v. City of Chandler, 222 Ariz. 474, 487, ¶ 45, 217 P.3d 424, 

437 (App. 2009) (quoting Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992)); see also Bonito 

Partners, LLC v. City of Flagstaff, 229 Ariz. 75, 81, ¶¶ 18-19, 270 P.3d 902, 908 (App. 2012) 

(“a permanent physical invasion of its property []or a complete deprivation of all economically 

beneficial use”); City of Phoenix v. Garretson, 234 Ariz. 332, 337, ¶ 19, 322 P.3d 149, 154 

(2014) (“destroys or substantially impairs a preexisting right of access”);  Dos Picos Land Ltd. 

P'ship v. Pima County, 225 Ariz. 458, 461, ¶¶ 7-8, 240 P.3d 853, 856 (App. 2010). 

For the first time, the County acknowledges that its public use of the road was not 

sufficient to constitute a taking.  Motion at 10:2; compare Counterclaim II: Adverse Possession.  

Instead, it now argues that a taking occurred as a result of the combination of: its maintenance of 

the road, public use of the road, county resolutions regarding the road, and the curative statute, 

5
 As it did in earlier proceedings, the County relies heavily on Flood Control Dist. v. Gaines, 202 Ariz. 
248 (2002), 43 P.3d 196 (App. 2002).  In its Response to Triple G’s Motion to Dismiss, the County 
argued that Gaines “implicitly rejected” Dawson. Response to Motion to Dismiss, 6:4-7. The County 
has abandoned that argument, but still fails to acknowledge that Gaines is irrelevant here because it 
dealt with the timing of a claim of inverse condemnation resulting from floodwaters, not the use of a 
private road, and there was no dispute that a taking had occurred. Id. at 250-51.  

6
 Even if, arguendo, the County could take a road by adverse possession—and it cannot—use and 
maintenance are not adverse to Triple G’s ownership.  See Conwell v. Allen, 21 Ariz. App. 383, 384–
85, 519 P.2d 872, 873–74 (1974) (holding that maintaining grass was not sufficiently hostile to give 
notice of an intent to take the land); Gardiner v. Henderson, 103 Ariz. 420, 424, 443 P.2d 416, 420 
(1968) (a taking “denies the owner of its usage, its rental value, and its enjoyment.”). 
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A.R.S. § 28-7041. Motion at 10:2-10. The County’s argument apparently is: even though none 

of its actions were sufficient individually to take private property, collectively, these insufficient 

actions were good enough to do so.  However, not one of those actions constitutes a taking 

under Arizona law, and the aggregation of multiple actions that are not takings does not 

somehow tip the scales in the County’s favor. Two wrongs do not make a right and four non-

takings do not create a taking.   

It has been the law in Arizona since territorial times that the government cannot take a 

private road by adverse possession.  See, e.g., Tucson Consol. Copper Co. v. Reese, 12 Ariz. 

226, 229, 100 P. 777, 779 (1909) (“We have no statute in this territory which recognizes that a 

public road or highway may be established by adverse user or by prescription”); State ex rel. 

Miller v. Dawson, 175 Ariz. 610, 611, 858 P.2d 1213, 1214 (1993) (“[S]ince territorial days, 

Arizona cases have consistently held that no public highway can be created by prescription.”); 

Old Pueblo Transit Co. v. Arizona Corp. Comm'n, 84 Ariz. 389, 393, 329 P.2d 1108, 1111 

(1958) (“[I]n Arizona, public highways can only be established in a manner provided by statute 

and cannot be established by prescriptive use.”) (citing Mead v. Hummel, 58 Ariz. 462, 467, 121 

P.2d 423, 425 (1942)); see also Curtis v. Southern Pac. Co., 39 Ariz. 570, 573, 8 P.2d 1078, 

1079 (1932); Champie v. Castle Hot Springs Co., 27 Ariz. 463, 467, 233 P. 1107, 1108 (1925); 

Territory v. Richardson, 8 Ariz. 336, 339, 76 P. 456, 457 (1904). 

In Champie, a road had been used “by the general public for years, and … the county 

reimbursed plaintiff for the maintenance of the general highway.”  27 Ariz. at 466, 233 P. at 

1108.  The Court held that such government maintenance and public use did not constitute a 

taking:  

there has been but one legal method of establishing public roads or private ways, 
which is carefully set forth in both codes…The fact, if it be one, that the county 
illegally paid plaintiff some money to reimburse it for work on private premises, 
while it might give rise to some form of action for the recovery of such money, 
in no manner affects the status of the road. The trial court properly found the 
roads and passageways involved herein were private roads and passageways. 
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Champie at 467, 233 P. at 1108.   

The County now acknowledges that public use and government maintenance are 

insufficient, so it argues that the curative statute changes the analysis.  Motion at 9: 2-4.  As 

Dawson explained, it does not:  

First, the statutory language does not manifest any clear intent to change the 
common law. [] Second, the change in the common law sought by the state would 
render § 28–1861(B) unconstitutional. [] Third, and perhaps most important, the 
legislature passed § 28–1861(B) shortly after a very similar statute had been ruled 
to be curative only. 

Dawson at 613, 858 P.2d at 1216 (citations omitted). Moreover, Dawson’s companion case 

presents a nearly-identical fact pattern to the one presented here. In Gotland
7
, the town sought 

“an injunction to prevent the Gotlands from erecting a barricade blocking access to an unpaved 

section of Grapevine Road which traverses their property. Cave Creek had declared the road to 

be a public highway pursuant to Ariz.Rev.Stat. (A.R.S.) § 28–1861(B).
8
”  The road had been 

built in “the late 1800’s” and used by the county “for at least 10 years” prior to 1960 and the 

Gotlands had purchased the property in 1984.  Id. at 498, 400, 837 P.2d at 1133, 1135; compare 

with Motion 10:8-15.  The Court of Appeals held, as the County now urges here, that § 28-1861 

vacated the prohibition against the creation of a highway by prescription and allowed public use 

to effect a taking, noting further (as the County finds compelling here) that “the private 

ownership rights in the road may have been lost even before the Gotlands acquired the land.”  

Gotland, 172 Ariz. at 401, 837 P.2d at 1136. 

But the Supreme Court rejected the Court of Appeals’ (and now the County’s identical) 

interpretation of A.R.S. § 28-1861: “Because [§28-1861(B)] provides for no compensation and 

provides no grace period within which to act to protect property rights, we fail to see how it 

7 Gotland v. Town of Cave Creek, 172 Ariz. 397, 398, 837 P.2d 1132, 1133 (App. 1991).   
8
 This statute was re-numbered and further subdivided in 1995, but the operative language from 
former §28-1861(B) is effectively identical to current § 28-7041(C).  Ariz. Sess. Laws 1995, 
Ch. 132 § 3. 
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could pass constitutional muster if, in fact, its intent was to pass title.”  Dawson at 612, 858 P.2d 

at 1215.  Instead, the curative statute, inter alia, “cures any ultra vires problem previously 

existing where the state had been expending public monies on what were technically not public 

roads… we necessarily disagree with the court of appeals' opinion in Gotland.” Id. at 613, 

858 P.2d at 1216 (emphasis added).  

The County asks this Court to reach the same conclusion vacated by the Supreme Court.
9

But Dawson’s interpretation of § 28-1861 remains the controlling law in Arizona.  See, e.g., 

39A C.J.S. Highways § 5 (citing Dawson). The statute does not transfer title.  See Morgan, 13 

Ariz. App at 193-95, 475 P.2d at 286-87: 

[T]he law is now and was in 1926 that title does not vest in the county until a final 
order of condemnation is made and a copy thereof filed with the county 
recorder… 
Appellant also contends that the curative act of 1927, now A.R.S. § 18-152, 
establishes its title to the land in question…the effect of this statute is no greater 
than the filing of a resolution and recording of a map or plat. To interpret this 
statute as giving title to the land in question would be to violate the constitutional 
provisions for the taking and damaging of private property…. 

Finally, it is black letter law that the County’s resolutions were not takings.  See City of 

Tucson v. Morgan, 13 Ariz. App. 193, 193-95, 475 P.2d 285, 286-87 (1970) (“the mere passing 

of a resolution in the filing of a map does not constitute a taking and does not cause any 

interference with or invasion of the land or curtailment of its use.”); DUWA, Inc. v. City of 

Tempe, 203 Ariz. 181, 186, ¶ 22, 52 P.3d 213, 218 (App. 2002) (measuring a taking “not by 

what [the] state says or intends, but by what it does”) (citation omitted).  Instead, a formal 

resolution to take private land only clouds the title to that land.  Cook v. Town of Pinetop-

9 The County also complains that Dawson cannot be read to prohibit the government from taking a 
private roadway without complying with the law.  Motion at 10, fn 4. Difficult as it may be for the 
County to accept, Dawson stands for the proposition that if the government wants to take a private 
road, it needs to follow the law and establish it in accordance with statutory requirements.  The law 
remains in Arizona as it has always been, that the government cannot take private roads simply by 
using them, maintaining them, or passing resolutions that do not comply with statutory requirements. 
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Lakeside, 232 Ariz. 173, 177, ¶ 17, 303 P.3d 67, 71 (App. 2013) (“The Town's October 2007 

resolution purporting to reclaim the disputed property created a cloud on Cook's title to the 

property.”). 

Applied to this case, Cardon, Champie, Morgan, Dawson, Gotland and their progeny 

establish that public use, maintenance, A.R.S. § 28-7041, and county resolutions do not 

constitute takings.  Because the County never took the Roadway, neither Triple G nor prior 

landowners needed to bring an inverse condemnation action (and moreover, in light of Dawson, 

could not have brought an inverse condemnation action without violating Rule 11). The 

County’s claims to the contrary are meritless. 

III. The Doctrine Of Common Law Dedication Does Not Apply To Federal Offers 
Under R.S. 2477. 

The County asserts, “[s]ince territorial days, Arizona has recognized the doctrine of 

common law dedication.” Motion at 11: 4-5.  But the County inexcusably fails to acknowledge 

that this doctrine does not apply to the federal government’s offer under R.S. 2477.  Instead, all 

have concluded that acceptance of the offer requires an affirmative act by the state.  In Tucson 

Consol. Copper Co, et al., v. Reese, the defendants asserted that a public right of way had been 

established across federal lands before the plaintiff homesteader had taken title due to: public 

use of the road, county acceptance and recording of a map showing the road, and a later county 

resolution declaring the road to be a public road under R.S. 2477.  12 Ariz. 226, 227, 100 P. 777, 

779 (1909).  In other words, the defendants’ arguments in Reese were identical to the County’s 

argument here.
10

  The Court upheld the trial court’s ruling for the plaintiff landowner, holding:  

10 It is inexplicable that the County’s Motion did not address this legal authority which is directly 
adverse to the County’s position.  The Motion even cited a Tenth Circuit case, which itself cites 
Tucson Consol. Copper for the black letter proposition that Arizona requires “official action” before 
an R.S. 2477 offer could be accepted.  S. Utah Wilderness All. v. BLM, 425 F.3d 735, 770 (10th Cir. 
2005).  
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The matter of the establishment of public highways… is wholly statutory… We 
have no statute in this territory which recognizes that a public road or highway 
may be established by adverse user or by prescription. 

Id. at 229.  The combination of: an offer by the federal government, public use of the roadway, 

and a county resolution, were insufficient to establish a R.S. 2477 right-of-way in 1909, and 

remain so today. 

In County of Cochise v. Pioneer National Title Insurance Company, Cochise County 

sought an injunction requiring the removal of a barricade on a road that the county claimed was 

an established county road.  115 Ariz. 381, 382, 565 P.2d 887, 888 (App. 1977).  In support of 

its claims, the County relied on the public use of the road and a 1911 map prepared by the 

county supervisor and approved by the board of supervisors.  Id.  In other words, Cochise 

County made the same argument in 1977 that Mohave County makes today.  The Court noted: 

In order for there to be a public highway, the right-of-way for which is granted by the 
federal act, the highway must be established in strict compliance with the provisions of 
Arizona law…. Cochise County concedes that the board of supervisors failed to take 
those steps necessary to comply fully with Arizona law regarding the establishment of 
highways in 1911….. 

Id. 115 Ariz., at 384, 565 P.2d at 890 (internal citations omitted).  The court concluded that no 

public roadway was established under R.S. 2477 before the property was transferred to private 

ownership in 1915.  Id.

More recently, both the Ninth Circuit and Tenth Circuit have reviewed Arizona law 

governing the establishment of public roads under R.S. 2477 and reached the same conclusion.  

In Lyon, the plaintiff asserted that an R.S. 2477 right-of-way had been created across lands that 

are now part of the Gila River Indian Community Reservation.  626 F.3d 1059, 1067 (9
th

 Cir. 

2010).  The Ninth Circuit rejected the argument that the “mere existence” of the roads made 

them public under Arizona law; “[r]ather, Arizona must have taken some affirmative act to 

accept the grant represented by R.S. 2477.  Id. at 1077.  See also, S. Utah Wilderness Alliance v. 

BLM, 425 F. 3d. at 770 (10th Cir. 2005) (noting that Arizona law requires “official action” 

(citing Tucson Consol. Copper, 12 Ariz. at 229, 100 P. at 779). 
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What contrary authority does the County possess? Its Motion relies heavily on Pleak v. 

Entrada Prop. Owners’ Ass’n, 207 Ariz. 418, 421, 87 P.3d 831, 834 (2004).  Did Pleak hold that 

the federal government’s offer under R.S. 2477 could be accepted through a common law 

dedication?  No. It frequently and explicitly limited its discussion of common law dedication to 

the ability of a private landowner to dedicate a roadway easement.  For example, the Court 

noted: “nothing in [the territorial code] suggests that landowners are somehow thereby 

prevented from dedicating their privately owned land to public use.” Id. at 422, 87 P.3d at 835 

(emphasis in original).    

The County is the latest in a long line of governmental entities to try to argue that federal 

R.S. 2477 created a public highway even though the government did not comply with Arizona 

law regulating the creation of public highways. But every attempt to make that argument has 

failed. The County’s assertion of a common law dedication under R.S. 2477 is not so common 

after all – it has never been recognized in Arizona and is contrary to a century of consistent 

decisions. 

IV. The Private Landowner Common Law Dedication Claim Was Not Pled And Has No 
Merit. 

For the first time in this litigation, the County asserts that the Roadway was dedicated to 

the public by individual private land owners, including plaintiff Ted Grigg.  See Motion at 

13:22-15-4.  Like the rest of the County’s actions with respect to the Roadway, this argument is 

far too little, far too late.  Mohave County did not raise this claim in its counterclaim (and cannot 

raise it here under Ariz. R. Civ. P. 56(a)) and, more fundamentally, the argument is completely 

meritless.  

The County does not even argue that a private landowner ever dedicated those portions of 

the Roadway that cross four of the five parcels for which Triple G has sought to quiet title: APN 

Nos. 313-14-001, 313-14-006, 313-14-007, 313-17-014. Instead, the County makes the 

remarkable argument that a single private landowner’s decision to dedicate one portion of a 
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private road somehow makes the rest of the road public, regardless of who owns those other 

segments.11 See Motion at 14:24-25 (“The only reasonable inference is that the entire Roadway 

was admitted to be a public right of way.”)   

Imagine a private road that crosses six properties: A, B, C, D, E, and F. The owner of 

Property C (APN 313-13-017 in this narrative), which lies along the middle of the private road, 

chooses to dedicate the roadway crossing its property to the government, as is that owner’s legal 

right to do.  Under the County’s newest theory, the actions of the owner of Property C serve to 

also impair the title held by the owners of properties A, B, D, E, and F. After all, “[t]here would 

be no point in dedicating a ‘road to nowhere’ in the middle of two unconnected segments of 

allegedly private roads which could be closed off at any time.”  Motion at 22-24.  This argument 

has no support in law. The owner of Property C can do what it likes with its property, pointless 

or not, but it does not affect the title to the property held by others.  Here, the properties on 

either side of Parcel APN 313-13-017 were held by the federal government and another private 

landowner at the time of the express dedication. County’s Statement of Facts 26-30. The owner 

of APN 313-13-017 did not, and could not, also dedicate a public road across the adjacent 

federal lands and a third party’s private lands that he did not own. 

With respect to that portion of the road crossing APN 313-17-022, the County asserts that 

the Plaintiff’s prior reference to this portion of the Roadway as “Old Trails Highway aka Main 

Street”, the express dedication of a public utility easement, and the reference to a “public street” 

in a prior deed, apparently constitute a common law dedication.  See Motion at 14:2-15:2.  The 

County cites no authority that these actions amount to an offer to dedicate. Simply referring to a 

11 APS #313-13-017 was not included in either Triple G’s Complaint or the County’s Answer and 
Counterclaim.  The only reason the County identifies APN #313-13-017 now is in a transparent attempt 
to confuse the Court and wrongly claim Plaintiff previously referred to the Roadway at issue in this 
matter as a dedicated roadway area.  Motion at 14:18-20.   
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private road by its commonly used name does not make it public.  See, e.g., Dawson, 175 Ariz. 

at 611, 613, 858 P.2d at 1214, 1216 (State had no title to “State Route 288”).   

As the County itself notes, a common law dedication requires a clear demonstration of 

intent to dedicate. Motion at 11:21-22.  As recently stated by the Arizona Supreme Court, a 

common law dedication requires: 

"full[] demonstrat[ion] [of] the intent of the donor to dedicate." Id. (citing Allied Am. 
Inv. Co., 65 Ariz. at 287, 179 P.2d at 439); see also City of Scottsdale v. Mocho, 8 Ariz. 
App. 146, 149, 444 P.2d 437, 440 (1968) (evidence of public dedication must be "clear, 
satisfactory and unequivocal") (citation omitted). "Dedication is not presumed nor does a 
presumption of an intent to dedicate arise unless it is clearly shown by the owner's acts 
and declarations." City of Phoenix v. Landrum & Mills Realty Co., 71 Ariz. 382, 386, 227 
P.2d 1011, 1013 (1951). Rather, "[t]he burden of proof to establish a dedication is on the 
party asserting it." Id.

Kadlec v. Dorsey, 224 Ariz. 551, 552, 233 P.3d 1130, 1131 (2010) (holding that creation of 

roadway easement did not constitute a common law dedication). In Pleak, the common law 

dedication was clear from a survey, which contained a statement that “‘the owner of record of 

the property included in the easements shown hereon[,] hereby dedicate[s] these easements to 

the public for use as such.’” 207 Ariz. at 420 (alteration in original).  In Hunt v. Richardson, the 

owner dedicated the easement by recording a document “granting an ‘[e]asement for Ingress, 

Egress, Public and Private Utilities.’” 216 Ariz. 114, 117, 163 P.3d 1064, 1067 (alteration in 

original).  The express dedication across APS 313-13-017 was as follows: “We hereby dedicate 

all streets shown within red border lines to the public and public uses forever.” Ex 23 to 

County’s Statement of Facts.   

Here, the County provides no “clear, satisfactory and unequivocal” statements of intent to 

dedicate the portion of the Roadway crossing APN 313-017-022, and the County does not even 

argue that such statements exist with respect to APN Nos. 313-14-001, 313-14-006, 313-14-007, 

313-17-014. There has never been a common law dedication across the five parcels identified in 

Triple G’s Complaint.  The County’s decision to raise this futile, unsupported argument for the 

first time now serves to highlight further the weaknesses of its entire claim to title.  If the 
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County really had a valid claim, it would not be making up new, unsupported theories at this late 

juncture. 

V. Conclusion 

The County now acknowledges its claims for ownership as set forth in Counts II (adverse 

possession) and V (declaratory judgment under A.R.S. § 28-7041) of its Counterclaim are 

unsupportable. Motion at 8:12-15; 10:2. Fatal to Count I of its Counterclaim, the County also 

admits it failed to comply with the statutory requirements to establish a highway, which is 

necessary to establish a right of way under R.S. 2477.  Motion at 10:6-7 (“[t]he County is not 

claiming it fulfilled all the formal statutory procedures to create a highway in this case.”).   

What more can be said?  

The County is free to spend taxpayers’ dollars in an effort to overturn existing law and 

take private lands, without compensation, from another one of its taxpayers. However, it should 

do so honestly and explicitly.  The only way the County can succeed on its Motion is if the 

Court agrees that a century of case law was wrongly decided. Triple G respectfully requests that 

the Court uphold the continuing validity of Tucson Consol. Copper, Dawson, Kadlec, et al., and 

deny the County’s Motion. 

RESPECTFULLY SUBMITTED this 21
st
 day of August 2017. 

RYLEY CARLOCK & APPLEWHITE 

By: /s/  Albert H. Acken   
Albert H. Acken 
Nicholas P. Edgson 
Attorneys for Plaintiffs/ 
Counterdefendants 

ORIGINAL FILED via: 
AZTurboCourt 

COPY of the foregoing hand-delivered 
this 21

st
 day of August 2017 to: 
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Christopher W. Kramer 
Laura R. Curry 
Mina C. O’Boyle 
Gust Rosenfeld, PLC 
One East Washington, Suite 1600 
Phoenix, Arizona 85004-2553 
Attorneys for Defendant/Counterclaimant 

s/ Tina Kaminski   
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4246573.1

RYLEY CARLOCK & APPLEWHITE 
One North Central Avenue, Suite 1200 
Phoenix, Arizona 85004-4417 
Telephone 602.440.4800 
Fax 602.257.9582 

Albert H. Acken – 021645 
aacken@rcalaw.com 
Nicholas P. Edgson – 031244 
nedgson@rcalaw.com

Attorneys for Plaintiffs/Counterdefendants 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

TRIPLE G PARTNERSHIP, FRED C. 
GRIGG, and TED J. GRIGG, 

Plaintiffs/Counterdefendants, 

v. 

MOHAVE COUNTY, a political subdivision, 

Defendant/Counterclaimant. 

Case No. CV2016-017837 

RESPONSE TO DEFENDANT/ 
COUNTERCLAIMANT’S 

MOTION FOR 
SUMMARY JUDGMENT 

(Assigned to the Honorable Connie Contes) 

Plaintiffs/Counterdefendants Triple G Partnership, Fred C. Grigg, and Ted J. Grigg 

(collectively “Triple G”) respond to Defendant/Counterclaimant Mohave County’s (the 

“County”) Motion for Summary Judgment and request that the Motion be denied because the 

County’s claims rely on theories that have no support under Arizona law.  In order to grant its 

Motion, the County needs the Court to hold that several seminal Arizona Supreme Court cases 

were wrongly decided and no longer govern, despite the fact that none have been overturned and 

all remain binding.
1

1The County clearly sees it is facing an uphill battle as it is forced to argue that a unanimous Arizona 
Supreme Court decision is incorrect.  See Motion, fn 2 at 8. 
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The County’s evidence regarding the Roadway’s history is interesting (Motion at 3:11-

4:20), but irrelevant.  It does not matter what the private Roadway has been called or whether 

the public has used it, the only issue is whether the County has any legally recognized interest in 

it. See State ex rel. Miller v. Dawson, 175 Ariz. 610, 611, 858 P.2d 1213, 1214 (1993) (state did 

not have title in “State Route 288”). 

With respect to its argument that the County’s maintenance, public use, and the operation 

of A.R.S. § 28-7041 constitute a taking, the only court that has accepted this theory was 

subsequently overturned by the Arizona Supreme Court. See Gotland v. Town of Cave Creek, 

175 Ariz. 614, 615, 858 P.2d 1217, 1218 (1993). As explained herein, every other Arizona 

decision has held that A.R.S. § 28-7041, government maintenance, and public use of a road are 

not, and can never be, a taking.   

With respect to its claim that the federal government dedicated the road, no Arizona court 

has ever held that the doctrine of common law dedication applies to R.S. 2477 offers.  To the 

explicit contrary, Arizona courts have consistently held that acceptance of the federal 

government’s offer under R.S. 2477 requires an affirmative act by the state or local 

government.
2

In the best light, the County’s arguments to overturn a century of consistent Supreme 

Court precedent are creative attempts to reverse existing law.  However, these efforts must be 

futile in this forum.  Given the County has chosen to press for changes to Arizona law rather 

than comply with the existing ones and pay its citizens for the private property it seeks to take, it 

must pursue those changes as the Appellant in subsequent appellate proceedings.  A private 

landowner should not have to bear the costs of the County’s refusal to comply with Arizona law. 

2
 The County has now concocted a third claim (private landowner common law dedication) that was not 
pled in its counterclaim, and as explained herein, is also meritless.  
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This Response is supported by the accompanying Memorandum of Points and 

Authorities.  No separate statement of facts is necessary to defeat the County’s Motion, which 

can only be granted if the Court accepts the County’s arguments to change existing law. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. The County Failed To Include All Claims In Either Its Motion Or Complaint. 

Although styled as a full Motion for Summary Judgment, the Motion does not address all 

of the claims raised in the County’s Counterclaim. For example, the Counterclaim requests 

damages for recovery of the Roadway and also asserts a claim for trespass (Counts III and IV), 

but the Motion is silent as to the asserted damages the County believes it has incurred. In 

contrast, Triple G specifically did not include its trespass claim in its partial summary judgment 

for the very simple reason that until its ownership is confirmed, it did not make sense to spend 

the parties’ or judicial resources on the question of damages. In addition, the Counterclaim 

included a claim for condemnation, but the Motion is silent on this claim.  The County’s failure 

to identify any factual and legal bases in support of these claims in its Motion precludes 

judgment with respect to its alleged damages and its condemnation claim.   

Conversely, in its Counterclaim, the County asserted title under a theory of adverse 

possession (Count II) and requested declaratory relief that the road was a public road under 

A.R.S. § 28-7041 (Count V). After needlessly fighting and barely surviving dismissal
3
, it 

appears the County now finally admits that Count II has no validity. See Motion at 10:2 (“Public 

use alone did not pass title of the Roadway Property to the County”). The County also 

apparently accepts, belatedly, that Count V of its Counterclaim is unsupportable in light of the 

holding in Dawson that “under A.R.S. § 28-7041, use by the public alone does not provide an 

3 At oral argument on Triple G’s Motion to Dismiss, Judge Gerlach indicated initially that he was 
inclined to grant Triple G’s motion with respect to Counts II and V, but ultimately he decided against 
it based on his concern that “[t]he court is not convinced that the motion to dismiss can be granted here 
without, in effect, resolving one or more disputed issues of fact.”  Minute Entry filed March, 10, 2017. 
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independent basis for curing defects in a road’s creation and transferring ownership of historical 

roads to the government.” Motion at 8:12-15. Instead of these two unsupportable claims, the 

County now combines them to assert a de facto taking, which is addressed further in Section II, 

infra. The County’s other new claim is a claim that private landowners dedicated the Roadway 

to the County under a common law dedication theory.  This too was not pled in the 

Counterclaim, and is therefore inappropriate to include in summary judgment motion. See Ariz. 

R. Civ. P. 56(a). To the extent the Court decides to address the merits of this new assertion of 

title, the futility of the County’s new argument is addressed further in Section IV, infra.
4

Finally, the County now asserts that it is seeking to quiet title to its interest in the portion 

of the Roadway that crosses APN #313-13-017.  See Motion at 14:14-25.  This portion of the 

Roadway was not part of Triple G’s Complaint or the County’s Answer and Counterclaim. 

Triple G agrees with the County that it is “telling” that Triple G did not attempted to quiet title 

to this parcel. See Motion at 14:14.  That is because Triple G was thoughtful and targeted when 

it filed its Complaint (and in its own recently filed Motion for Summary Judgment), seeking 

only to quiet title for those parcels it was entitled to do so.  Triple G’s approach stands in stark 

contrast to the County’s approach, which has been to raise numerous meritless claims that shift 

and evolve as one after another is exposed as unsupported and unsupportable.     

II. The Operation Of A.R.S. § 28-7041, The County’s Maintenance, And Public Use Of 
The Roadway Were Not, And Could Not Be, A Taking. 

Simply put, the County’s de facto taking argument is: “we took Plaintiffs’ private road 

without following statutory procedures and without paying for it decades ago, and now it is too 

late for Plaintiff to do anything about it.”  In support of this argument, the County provides an 

4 Even the County’s R.S. 2477 claim has changed.  Its Counterclaim to quiet title asserted that it held fee 
title.  Para. 20 and 21. In contrast, the Motion only asserts rights under a theory of common law 
dedication, which even assuming, arguendo, it were to apply, would only provide an easement and not 
transfer title. 
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interesting recitation of the law governing inverse condemnation.  Motion at 5:15-7:16.  The 

problem for the County is that this argument has no application to private roads and the 

undisputed facts presented in this case.
5
 Fundamentally, the County’s argument regarding 

inverse condemnation presumes that which the County cannot show - that a taking ever 

occurred. 

A taking requires dispossession.
6
  “A taking occurs when an entity with the power of 

eminent domain substantially deprives an owner of the use and enjoyment of its property or 

physically invades it.”  Qwest Corp. v. City of Chandler, 222 Ariz. 474, 487, ¶ 45, 217 P.3d 424, 

437 (App. 2009) (quoting Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992)); see also Bonito 

Partners, LLC v. City of Flagstaff, 229 Ariz. 75, 81, ¶¶ 18-19, 270 P.3d 902, 908 (App. 2012) 

(“a permanent physical invasion of its property []or a complete deprivation of all economically 

beneficial use”); City of Phoenix v. Garretson, 234 Ariz. 332, 337, ¶ 19, 322 P.3d 149, 154 

(2014) (“destroys or substantially impairs a preexisting right of access”);  Dos Picos Land Ltd. 

P'ship v. Pima County, 225 Ariz. 458, 461, ¶¶ 7-8, 240 P.3d 853, 856 (App. 2010). 

For the first time, the County acknowledges that its public use of the road was not 

sufficient to constitute a taking.  Motion at 10:2; compare Counterclaim II: Adverse Possession.  

Instead, it now argues that a taking occurred as a result of the combination of: its maintenance of 

the road, public use of the road, county resolutions regarding the road, and the curative statute, 

5
 As it did in earlier proceedings, the County relies heavily on Flood Control Dist. v. Gaines, 202 Ariz. 
248 (2002), 43 P.3d 196 (App. 2002).  In its Response to Triple G’s Motion to Dismiss, the County 
argued that Gaines “implicitly rejected” Dawson. Response to Motion to Dismiss, 6:4-7. The County 
has abandoned that argument, but still fails to acknowledge that Gaines is irrelevant here because it 
dealt with the timing of a claim of inverse condemnation resulting from floodwaters, not the use of a 
private road, and there was no dispute that a taking had occurred. Id. at 250-51.  

6
 Even if, arguendo, the County could take a road by adverse possession—and it cannot—use and 
maintenance are not adverse to Triple G’s ownership.  See Conwell v. Allen, 21 Ariz. App. 383, 384–
85, 519 P.2d 872, 873–74 (1974) (holding that maintaining grass was not sufficiently hostile to give 
notice of an intent to take the land); Gardiner v. Henderson, 103 Ariz. 420, 424, 443 P.2d 416, 420 
(1968) (a taking “denies the owner of its usage, its rental value, and its enjoyment.”). 
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A.R.S. § 28-7041. Motion at 10:2-10. The County’s argument apparently is: even though none 

of its actions were sufficient individually to take private property, collectively, these insufficient 

actions were good enough to do so.  However, not one of those actions constitutes a taking 

under Arizona law, and the aggregation of multiple actions that are not takings does not 

somehow tip the scales in the County’s favor. Two wrongs do not make a right and four non-

takings do not create a taking.   

It has been the law in Arizona since territorial times that the government cannot take a 

private road by adverse possession.  See, e.g., Tucson Consol. Copper Co. v. Reese, 12 Ariz. 

226, 229, 100 P. 777, 779 (1909) (“We have no statute in this territory which recognizes that a 

public road or highway may be established by adverse user or by prescription”); State ex rel. 

Miller v. Dawson, 175 Ariz. 610, 611, 858 P.2d 1213, 1214 (1993) (“[S]ince territorial days, 

Arizona cases have consistently held that no public highway can be created by prescription.”); 

Old Pueblo Transit Co. v. Arizona Corp. Comm'n, 84 Ariz. 389, 393, 329 P.2d 1108, 1111 

(1958) (“[I]n Arizona, public highways can only be established in a manner provided by statute 

and cannot be established by prescriptive use.”) (citing Mead v. Hummel, 58 Ariz. 462, 467, 121 

P.2d 423, 425 (1942)); see also Curtis v. Southern Pac. Co., 39 Ariz. 570, 573, 8 P.2d 1078, 

1079 (1932); Champie v. Castle Hot Springs Co., 27 Ariz. 463, 467, 233 P. 1107, 1108 (1925); 

Territory v. Richardson, 8 Ariz. 336, 339, 76 P. 456, 457 (1904). 

In Champie, a road had been used “by the general public for years, and … the county 

reimbursed plaintiff for the maintenance of the general highway.”  27 Ariz. at 466, 233 P. at 

1108.  The Court held that such government maintenance and public use did not constitute a 

taking:  

there has been but one legal method of establishing public roads or private ways, 
which is carefully set forth in both codes…The fact, if it be one, that the county 
illegally paid plaintiff some money to reimburse it for work on private premises, 
while it might give rise to some form of action for the recovery of such money, 
in no manner affects the status of the road. The trial court properly found the 
roads and passageways involved herein were private roads and passageways. 
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Champie at 467, 233 P. at 1108.   

The County now acknowledges that public use and government maintenance are 

insufficient, so it argues that the curative statute changes the analysis.  Motion at 9: 2-4.  As 

Dawson explained, it does not:  

First, the statutory language does not manifest any clear intent to change the 
common law. [] Second, the change in the common law sought by the state would 
render § 28–1861(B) unconstitutional. [] Third, and perhaps most important, the 
legislature passed § 28–1861(B) shortly after a very similar statute had been ruled 
to be curative only. 

Dawson at 613, 858 P.2d at 1216 (citations omitted). Moreover, Dawson’s companion case 

presents a nearly-identical fact pattern to the one presented here. In Gotland
7
, the town sought 

“an injunction to prevent the Gotlands from erecting a barricade blocking access to an unpaved 

section of Grapevine Road which traverses their property. Cave Creek had declared the road to 

be a public highway pursuant to Ariz.Rev.Stat. (A.R.S.) § 28–1861(B).
8
”  The road had been 

built in “the late 1800’s” and used by the county “for at least 10 years” prior to 1960 and the 

Gotlands had purchased the property in 1984.  Id. at 498, 400, 837 P.2d at 1133, 1135; compare 

with Motion 10:8-15.  The Court of Appeals held, as the County now urges here, that § 28-1861 

vacated the prohibition against the creation of a highway by prescription and allowed public use 

to effect a taking, noting further (as the County finds compelling here) that “the private 

ownership rights in the road may have been lost even before the Gotlands acquired the land.”  

Gotland, 172 Ariz. at 401, 837 P.2d at 1136. 

But the Supreme Court rejected the Court of Appeals’ (and now the County’s identical) 

interpretation of A.R.S. § 28-1861: “Because [§28-1861(B)] provides for no compensation and 

provides no grace period within which to act to protect property rights, we fail to see how it 

7 Gotland v. Town of Cave Creek, 172 Ariz. 397, 398, 837 P.2d 1132, 1133 (App. 1991).   
8
 This statute was re-numbered and further subdivided in 1995, but the operative language from 
former §28-1861(B) is effectively identical to current § 28-7041(C).  Ariz. Sess. Laws 1995, 
Ch. 132 § 3. 
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could pass constitutional muster if, in fact, its intent was to pass title.”  Dawson at 612, 858 P.2d 

at 1215.  Instead, the curative statute, inter alia, “cures any ultra vires problem previously 

existing where the state had been expending public monies on what were technically not public 

roads… we necessarily disagree with the court of appeals' opinion in Gotland.” Id. at 613, 

858 P.2d at 1216 (emphasis added).  

The County asks this Court to reach the same conclusion vacated by the Supreme Court.
9

But Dawson’s interpretation of § 28-1861 remains the controlling law in Arizona.  See, e.g., 

39A C.J.S. Highways § 5 (citing Dawson). The statute does not transfer title.  See Morgan, 13 

Ariz. App at 193-95, 475 P.2d at 286-87: 

[T]he law is now and was in 1926 that title does not vest in the county until a final 
order of condemnation is made and a copy thereof filed with the county 
recorder… 
Appellant also contends that the curative act of 1927, now A.R.S. § 18-152, 
establishes its title to the land in question…the effect of this statute is no greater 
than the filing of a resolution and recording of a map or plat. To interpret this 
statute as giving title to the land in question would be to violate the constitutional 
provisions for the taking and damaging of private property…. 

Finally, it is black letter law that the County’s resolutions were not takings.  See City of 

Tucson v. Morgan, 13 Ariz. App. 193, 193-95, 475 P.2d 285, 286-87 (1970) (“the mere passing 

of a resolution in the filing of a map does not constitute a taking and does not cause any 

interference with or invasion of the land or curtailment of its use.”); DUWA, Inc. v. City of 

Tempe, 203 Ariz. 181, 186, ¶ 22, 52 P.3d 213, 218 (App. 2002) (measuring a taking “not by 

what [the] state says or intends, but by what it does”) (citation omitted).  Instead, a formal 

resolution to take private land only clouds the title to that land.  Cook v. Town of Pinetop-

9 The County also complains that Dawson cannot be read to prohibit the government from taking a 
private roadway without complying with the law.  Motion at 10, fn 4. Difficult as it may be for the 
County to accept, Dawson stands for the proposition that if the government wants to take a private 
road, it needs to follow the law and establish it in accordance with statutory requirements.  The law 
remains in Arizona as it has always been, that the government cannot take private roads simply by 
using them, maintaining them, or passing resolutions that do not comply with statutory requirements. 
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Lakeside, 232 Ariz. 173, 177, ¶ 17, 303 P.3d 67, 71 (App. 2013) (“The Town's October 2007 

resolution purporting to reclaim the disputed property created a cloud on Cook's title to the 

property.”). 

Applied to this case, Cardon, Champie, Morgan, Dawson, Gotland and their progeny 

establish that public use, maintenance, A.R.S. § 28-7041, and county resolutions do not 

constitute takings.  Because the County never took the Roadway, neither Triple G nor prior 

landowners needed to bring an inverse condemnation action (and moreover, in light of Dawson, 

could not have brought an inverse condemnation action without violating Rule 11). The 

County’s claims to the contrary are meritless. 

III. The Doctrine Of Common Law Dedication Does Not Apply To Federal Offers 
Under R.S. 2477. 

The County asserts, “[s]ince territorial days, Arizona has recognized the doctrine of 

common law dedication.” Motion at 11: 4-5.  But the County inexcusably fails to acknowledge 

that this doctrine does not apply to the federal government’s offer under R.S. 2477.  Instead, all 

have concluded that acceptance of the offer requires an affirmative act by the state.  In Tucson 

Consol. Copper Co, et al., v. Reese, the defendants asserted that a public right of way had been 

established across federal lands before the plaintiff homesteader had taken title due to: public 

use of the road, county acceptance and recording of a map showing the road, and a later county 

resolution declaring the road to be a public road under R.S. 2477.  12 Ariz. 226, 227, 100 P. 777, 

779 (1909).  In other words, the defendants’ arguments in Reese were identical to the County’s 

argument here.
10

  The Court upheld the trial court’s ruling for the plaintiff landowner, holding:  

10 It is inexplicable that the County’s Motion did not address this legal authority which is directly 
adverse to the County’s position.  The Motion even cited a Tenth Circuit case, which itself cites 
Tucson Consol. Copper for the black letter proposition that Arizona requires “official action” before 
an R.S. 2477 offer could be accepted.  S. Utah Wilderness All. v. BLM, 425 F.3d 735, 770 (10th Cir. 
2005).  
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The matter of the establishment of public highways… is wholly statutory… We 
have no statute in this territory which recognizes that a public road or highway 
may be established by adverse user or by prescription. 

Id. at 229.  The combination of: an offer by the federal government, public use of the roadway, 

and a county resolution, were insufficient to establish a R.S. 2477 right-of-way in 1909, and 

remain so today. 

In County of Cochise v. Pioneer National Title Insurance Company, Cochise County 

sought an injunction requiring the removal of a barricade on a road that the county claimed was 

an established county road.  115 Ariz. 381, 382, 565 P.2d 887, 888 (App. 1977).  In support of 

its claims, the County relied on the public use of the road and a 1911 map prepared by the 

county supervisor and approved by the board of supervisors.  Id.  In other words, Cochise 

County made the same argument in 1977 that Mohave County makes today.  The Court noted: 

In order for there to be a public highway, the right-of-way for which is granted by the 
federal act, the highway must be established in strict compliance with the provisions of 
Arizona law…. Cochise County concedes that the board of supervisors failed to take 
those steps necessary to comply fully with Arizona law regarding the establishment of 
highways in 1911….. 

Id. 115 Ariz., at 384, 565 P.2d at 890 (internal citations omitted).  The court concluded that no 

public roadway was established under R.S. 2477 before the property was transferred to private 

ownership in 1915.  Id.

More recently, both the Ninth Circuit and Tenth Circuit have reviewed Arizona law 

governing the establishment of public roads under R.S. 2477 and reached the same conclusion.  

In Lyon, the plaintiff asserted that an R.S. 2477 right-of-way had been created across lands that 

are now part of the Gila River Indian Community Reservation.  626 F.3d 1059, 1067 (9
th

 Cir. 

2010).  The Ninth Circuit rejected the argument that the “mere existence” of the roads made 

them public under Arizona law; “[r]ather, Arizona must have taken some affirmative act to 

accept the grant represented by R.S. 2477.  Id. at 1077.  See also, S. Utah Wilderness Alliance v. 

BLM, 425 F. 3d. at 770 (10th Cir. 2005) (noting that Arizona law requires “official action” 

(citing Tucson Consol. Copper, 12 Ariz. at 229, 100 P. at 779). 
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What contrary authority does the County possess? Its Motion relies heavily on Pleak v. 

Entrada Prop. Owners’ Ass’n, 207 Ariz. 418, 421, 87 P.3d 831, 834 (2004).  Did Pleak hold that 

the federal government’s offer under R.S. 2477 could be accepted through a common law 

dedication?  No. It frequently and explicitly limited its discussion of common law dedication to 

the ability of a private landowner to dedicate a roadway easement.  For example, the Court 

noted: “nothing in [the territorial code] suggests that landowners are somehow thereby 

prevented from dedicating their privately owned land to public use.” Id. at 422, 87 P.3d at 835 

(emphasis in original).    

The County is the latest in a long line of governmental entities to try to argue that federal 

R.S. 2477 created a public highway even though the government did not comply with Arizona 

law regulating the creation of public highways. But every attempt to make that argument has 

failed. The County’s assertion of a common law dedication under R.S. 2477 is not so common 

after all – it has never been recognized in Arizona and is contrary to a century of consistent 

decisions. 

IV. The Private Landowner Common Law Dedication Claim Was Not Pled And Has No 
Merit. 

For the first time in this litigation, the County asserts that the Roadway was dedicated to 

the public by individual private land owners, including plaintiff Ted Grigg.  See Motion at 

13:22-15-4.  Like the rest of the County’s actions with respect to the Roadway, this argument is 

far too little, far too late.  Mohave County did not raise this claim in its counterclaim (and cannot 

raise it here under Ariz. R. Civ. P. 56(a)) and, more fundamentally, the argument is completely 

meritless.  

The County does not even argue that a private landowner ever dedicated those portions of 

the Roadway that cross four of the five parcels for which Triple G has sought to quiet title: APN 

Nos. 313-14-001, 313-14-006, 313-14-007, 313-17-014. Instead, the County makes the 

remarkable argument that a single private landowner’s decision to dedicate one portion of a 
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private road somehow makes the rest of the road public, regardless of who owns those other 

segments.11 See Motion at 14:24-25 (“The only reasonable inference is that the entire Roadway 

was admitted to be a public right of way.”)   

Imagine a private road that crosses six properties: A, B, C, D, E, and F. The owner of 

Property C (APN 313-13-017 in this narrative), which lies along the middle of the private road, 

chooses to dedicate the roadway crossing its property to the government, as is that owner’s legal 

right to do.  Under the County’s newest theory, the actions of the owner of Property C serve to 

also impair the title held by the owners of properties A, B, D, E, and F. After all, “[t]here would 

be no point in dedicating a ‘road to nowhere’ in the middle of two unconnected segments of 

allegedly private roads which could be closed off at any time.”  Motion at 22-24.  This argument 

has no support in law. The owner of Property C can do what it likes with its property, pointless 

or not, but it does not affect the title to the property held by others.  Here, the properties on 

either side of Parcel APN 313-13-017 were held by the federal government and another private 

landowner at the time of the express dedication. County’s Statement of Facts 26-30. The owner 

of APN 313-13-017 did not, and could not, also dedicate a public road across the adjacent 

federal lands and a third party’s private lands that he did not own. 

With respect to that portion of the road crossing APN 313-17-022, the County asserts that 

the Plaintiff’s prior reference to this portion of the Roadway as “Old Trails Highway aka Main 

Street”, the express dedication of a public utility easement, and the reference to a “public street” 

in a prior deed, apparently constitute a common law dedication.  See Motion at 14:2-15:2.  The 

County cites no authority that these actions amount to an offer to dedicate. Simply referring to a 

11 APS #313-13-017 was not included in either Triple G’s Complaint or the County’s Answer and 
Counterclaim.  The only reason the County identifies APN #313-13-017 now is in a transparent attempt 
to confuse the Court and wrongly claim Plaintiff previously referred to the Roadway at issue in this 
matter as a dedicated roadway area.  Motion at 14:18-20.   
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private road by its commonly used name does not make it public.  See, e.g., Dawson, 175 Ariz. 

at 611, 613, 858 P.2d at 1214, 1216 (State had no title to “State Route 288”).   

As the County itself notes, a common law dedication requires a clear demonstration of 

intent to dedicate. Motion at 11:21-22.  As recently stated by the Arizona Supreme Court, a 

common law dedication requires: 

"full[] demonstrat[ion] [of] the intent of the donor to dedicate." Id. (citing Allied Am. 
Inv. Co., 65 Ariz. at 287, 179 P.2d at 439); see also City of Scottsdale v. Mocho, 8 Ariz. 
App. 146, 149, 444 P.2d 437, 440 (1968) (evidence of public dedication must be "clear, 
satisfactory and unequivocal") (citation omitted). "Dedication is not presumed nor does a 
presumption of an intent to dedicate arise unless it is clearly shown by the owner's acts 
and declarations." City of Phoenix v. Landrum & Mills Realty Co., 71 Ariz. 382, 386, 227 
P.2d 1011, 1013 (1951). Rather, "[t]he burden of proof to establish a dedication is on the 
party asserting it." Id.

Kadlec v. Dorsey, 224 Ariz. 551, 552, 233 P.3d 1130, 1131 (2010) (holding that creation of 

roadway easement did not constitute a common law dedication). In Pleak, the common law 

dedication was clear from a survey, which contained a statement that “‘the owner of record of 

the property included in the easements shown hereon[,] hereby dedicate[s] these easements to 

the public for use as such.’” 207 Ariz. at 420 (alteration in original).  In Hunt v. Richardson, the 

owner dedicated the easement by recording a document “granting an ‘[e]asement for Ingress, 

Egress, Public and Private Utilities.’” 216 Ariz. 114, 117, 163 P.3d 1064, 1067 (alteration in 

original).  The express dedication across APS 313-13-017 was as follows: “We hereby dedicate 

all streets shown within red border lines to the public and public uses forever.” Ex 23 to 

County’s Statement of Facts.   

Here, the County provides no “clear, satisfactory and unequivocal” statements of intent to 

dedicate the portion of the Roadway crossing APN 313-017-022, and the County does not even 

argue that such statements exist with respect to APN Nos. 313-14-001, 313-14-006, 313-14-007, 

313-17-014. There has never been a common law dedication across the five parcels identified in 

Triple G’s Complaint.  The County’s decision to raise this futile, unsupported argument for the 

first time now serves to highlight further the weaknesses of its entire claim to title.  If the 
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County really had a valid claim, it would not be making up new, unsupported theories at this late 

juncture. 

V. Conclusion 

The County now acknowledges its claims for ownership as set forth in Counts II (adverse 

possession) and V (declaratory judgment under A.R.S. § 28-7041) of its Counterclaim are 

unsupportable. Motion at 8:12-15; 10:2. Fatal to Count I of its Counterclaim, the County also 

admits it failed to comply with the statutory requirements to establish a highway, which is 

necessary to establish a right of way under R.S. 2477.  Motion at 10:6-7 (“[t]he County is not 

claiming it fulfilled all the formal statutory procedures to create a highway in this case.”).   

What more can be said?  

The County is free to spend taxpayers’ dollars in an effort to overturn existing law and 

take private lands, without compensation, from another one of its taxpayers. However, it should 

do so honestly and explicitly.  The only way the County can succeed on its Motion is if the 

Court agrees that a century of case law was wrongly decided. Triple G respectfully requests that 

the Court uphold the continuing validity of Tucson Consol. Copper, Dawson, Kadlec, et al., and 

deny the County’s Motion. 

RESPECTFULLY SUBMITTED this 21
st
 day of August 2017. 

RYLEY CARLOCK & APPLEWHITE 

By: /s/  Albert H. Acken   
Albert H. Acken 
Nicholas P. Edgson 
Attorneys for Plaintiffs/ 
Counterdefendants 

ORIGINAL FILED via: 
AZTurboCourt 

COPY of the foregoing hand-delivered 
this 21

st
 day of August 2017 to: 
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Christopher W. Kramer 
Laura R. Curry 
Mina C. O’Boyle 
Gust Rosenfeld, PLC 
One East Washington, Suite 1600 
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s/ Tina Kaminski   
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GUST ROSENFELD P.L.C. 
One E. Washington, Suite 1600 

Phoenix, AZ  85004 

Christopher W. Kramer – 013289 

Mina C. O’Boyle – 031578 

Laura R. Curry – 029435 

(602) 257-7962 Telephone 

(602) 254-4878 Facsimile 

ckramer@gustlaw.com 

moboyle@gustlaw.com 

lcurry@gustlaw.com 

Attorneys for Defendant/Counterclaimant 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

TRIPLE G PARTNERSHIP, FRED C. 
GRIGG, and TED J. GRIGG,  

Plaintiffs/Counterdefendants, 

v. 

MOHAVE COUNTY,  political 
subdivision,   

Defendant/Counterclaimant.  

No. CV2016-017837 

MOHAVE COUNTY’S REPLY IN 
SUPPORT OF ITS MOTION FOR 

SUMMARY JUDGMENT 

(Assigned to the Honorable Connie 
Contes) 

(Oral Argument Requested) 

INTRODUCTION 

The County’s position in this matter is consistent and clear.  By physically 

occupying, repairing, and maintaining the Roadway for public use for over a century, 

the County has acquired the Roadway property through its inherent right of eminent 

domain.  The County’s occupation and use of the property constitutes a de facto

governmental taking, which deprived Triple G’s predecessors in interest of any 

ownership in the Roadway many years before Triple G even purchased the surrounding 

land.  In the alternative, a public right of way was established on the Roadway property 

through common law dedication.  Under either theory, the Roadway remains a public 

road. 

Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

T. Hays, Deputy
9/8/2017 4:12:00 PM

Filing ID 8649932
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In its Response to the County’s Motion, Triple G does not deny any of the facts 

set forth by the County: that the Roadway itself predates Arizona statehood; that it has 

been used as a thoroughfare for public travel for over 100 years; that in 1917 the County 

accepted the Roadway into the County highway system and recorded maps showing the 

Roadway as the sole means of accessing the town of Hackberry; and that the County has 

continued to repair and maintain the Roadway for public use up until the time Triple G 

initiated this current dispute and subsequent legal action.   

Instead, Triple G resorts to mischaracterizing and misrepresenting the County’s 

legal arguments in an effort to obscure the unavoidable conclusion in this matter – that 

Triple G cannot unilaterally close a public right of way.  Triple G’s Response misstates 

the law on eminent domain and de facto takings, and attempts to impose nonexistent 

restriction on common law dedication.  As set forth below, and as discussed in the 

County’s previous briefs, the only way for Triple G to prevail on its quiet title claim is if 

decades of Arizona legal precedent regarding eminent domain and common law 

dedication are overturned.  The Court should decline to do so, and instead enter 

summary judgment finding either (1) that the County has acquired title to the Roadway 

Property, or (2) there is a public right of way upon the Roadway Property; and that 

Triple G is therefore not entitled to quiet title or close the Roadway. 

The County incorporates by reference all arguments and facts set forth in its 

Response to Triple G’s Motion for Summary Judgment, filed September 5, 2017.1

1 In its Motion for Summary Judgment, the County intentionally did not address its 
condemnation count or the damage claims set forth in its Counterclaims.  The County 
understood that the simultaneous motions to be filed by the parties were to deal with the 
factual and legal issues concerning title, ownership, and encumbrances of the Roadway 
property only, and that the other derivative damage claims would be addressed if 
necessary after a ruling on the motions.  The County’s failure to include these damage 
claims in its Motion explicitly seeking judgment in its favor only on the issues of quiet 
title and ownership should not preclude the Court from ruling in its favor.
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I. Triple G cites no authority to support its claim that the government cannot 
take property for a roadway purpose.   

In its Response, Triple G argues simply that it is legally impossible for the 

County take the Roadway property – or any other property – for a roadway purpose.  

This contention is contrary to both Arizona case law and the Arizona Constitution, and 

ignores the fundamental nature of the right of eminent domain.  See Ariz. Const. art. 2, 

§ 17 (“No private property shall be taken or damaged for public or private use without 

just compensation[.]”).  “The right [of eminent domain] is an inherent one that pertains 

to sovereignty as a necessary, constant and inextinguishable attribute.  Constitutional 

provisions do not create or grant the power.”  Kerrick, et al., Eminent Domain in 

Arizona, 3d (State Bar of Arizona, 2013) §1.1 (and cases cited therein). The County’s 

inherent right of eminent domain to acquire property for a public purpose is limited only 

by the constitutional limitation of just compensation, and nothing else.  Id., Calmat of 

Arizona v. State ex rel. Miller, 176 Ariz. 190, 193 (1993) (inverse condemnation of 

property for highway).  A party suffering a de facto taking is limited to the remedy 

provided by the Takings Clause –  just compensation – and is not entitled to undo the 

taking.  Madison v. Graham, 316 F. 3d 867 (9th Cir. 2002) (remedy for alleged 

“unconstitutional” taking is just compensation, relief not available under Due Process 

clause).  See also, Esplanade Properties, LLC v. City of Seattle, 307 F. 3d 978 (9th Cir. 

2002); Armendez v. Penman, 75 F. 3d 1311 (9th Cir. 1996). 

Indeed, the Arizona cases cited by Triple G in support of this proposition deal 

with claims of prescription, focusing on use by the public. None of these cases even 

include claims regarding adverse possession, or claims by the government that it has 

effected a de facto taking.  See, e.g., Tucson Consol. Copper Co. v. Reese, 12 Ariz. 226, 

229 (1909); Old Pueblo Transit Co. v. Arizona Corp. Comm'n, 84 Ariz. 389, 393 

(1958); Curtis v. Southern Pac. Co., 39 Ariz. 570, 573 (1923); Champie v. Castle Hot 
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Springs Co., 27 Ariz. 463, 467 (1925).2  By contrast, this case is concerned with 

appropriation or taking of property by the government for roadway purposes.  Where 

the property is taken for a public use, such as a road, the only remedy is a timely claim 

for just compensation under the Takings Clause.  Flood Control District of Maricopa 

County v. Gaines, 202 Ariz. 248, 251 (App. 2002) (a claim for inverse condemnation 

must be brought within one year of its accrual).  

Triple G also argues that “a taking requires dispossession.”  [Triple G Response 

at p. 5]  This assertion is belied by the very case Triple G cites in support of its 

argument: “A taking occurs when an entity with the power of eminent domain 

substantially deprives an owner of the use and enjoyment of its property or physically 

invades it.”  Qwest Corp. v. City of Chandler, 222 Ariz. 474, 478 (App. 2009) 

(emphasis added).  In reality, it is black letter Arizona law that a taking does not have to 

“dispossess” a property owner, or even completely deprive a property owner of all uses 

of the property – if government action places restrictions on how property can be used, 

diminishing a property owner’s use and enjoyment of his property, then a taking has 

occurred. See State v. Mabery Ranch, Co., 216 Ariz. 233, 242 (App. 2007); DUWA, Inc. 

v. City of Tempe, 203 Ariz. 181, 184 (App. 2002); State ex rel Herman v. Hague, 10 

Ariz.App. 404, 406 (1969) (impairing direct access to property constitutes taking; actual 

physical taking of property not required).  See also Loretto v. Teleprompter Manhattan 

CATV Corp., 458 U.S. 419, 426 (1982) (cable TV wires strung across apartment 

building exterior, held: physical invasion, no matter how minimal, is a taking). 

There is simply no authority for Triple G’s remarkable and wholly unsupported 

2 Triple G inexplicably cites Champie for the proposition that government 
maintenance and public use of a roadway does not constitute a government taking, 
ignoring the fact that the issue of de facto taking was never even raised in that case.  
Indeed, both plaintiff and defendant were private parties without the power of eminent 
domain – neither party could even have made a takings claim.   
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proposition that the government’s inherent right of eminent domain is somehow limited 

beyond the sole Constitutional limitation of just compensation when it takes property 

for roadway purposes.  No such limitation appears in the Constitution, which is the only 

limiting authority on the sovereign right to acquire property for public purposes.   

II. The authority cited by Triple G in its Response supports the County’s de 
facto taking claim. 

Not only do the cases cited by Triple G fail to support its arguments, but their 

holdings actually offer support for the County’s de facto taking claim.  Specifically, the 

holdings in State ex rel. Miller v. Dawson, 175 Ariz. 610, 611 (1993) and Gotland v. 

Town of Cave Creek, 175 Ariz. 614, 615 (1993), confirm the government’s power to 

effect a de facto taking of property for roadway purposes.   

The underlying issue in Dawson was whether the property owner was entitled to 

claim just compensation in the context of an inverse condemnation of a roadway in light 

of the State’s argument that such claims were barred by the statute.3  The Court held 

that a de facto taking of the roadway property had occurred, and that the statute itself 

did not relieve the State of its duty to pay just compensation for said taking.  In light of 

the Court’s finding, the road remained an open public road.  The case was remanded to 

the trial court “to proceed on damages only, expressly leaving open all questions 

relating to any applicable limits that would apply to plaintiff’s damages, including any 

limitations on the period of time for which damages could be claimed.”   Dawson, 175 

Ariz. at 611.  The property owner did not get to dispossess the sovereign and close the 

3 While the County maintains that the curative statute was erroneously interpreted 
by the court in Dawson, (as set forth fully in the County’s Response to Triple G’s 
motion, filed September 5, 2017), the County does not believe that Dawson mandates a 
different result insofar as the only issue before that court was whether the curative 
statute relieved the government of the duty to pay just compensation upon a de facto
taking.  
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road, and his only recourse was a claim for compensation.  That is the same result that 

the County seeks in this case. 

In Gotland, the Supreme Court similarly reversed and remanded to the trial court 

to resolve only issues regarding compensation for the taking that had occurred.  See 

Gotland v. Town of Cave Creek, 172 Ariz. 397, 399 (App. 1991), vacated, 175 Ariz. 614 

(1993)   (“the only genuine issue of material fact was the amount of damages to which 

the Gotlands were entitled” for the taking).  Accordingly, the holdings in Dawson and 

Gotland provide further support for the County’s de facto takings claim. 

For these reasons, the language of the curative statute supports the County’s 

claim of taking–under the plain language of statute, property meeting these standards 

has been taken by the County for use as a road.  Here, as in Dawson and Gotland, the 

only recourse for such a taking is an action for compensation.  Triple G cannot eject the 

government from the Roadway property.4

III. The doctrine of common law dedication applies to any offers to dedicate 
property, including necessarily federal offers under R.S. 2477. 

In its Response, Triple G does not deny that the doctrine of common law 

dedication is a proper way under Arizona law to create public rights of way.  Instead, 

Triple G attempts to impose limits the doctrine itself, by making the bold claim that it 

does not apply when it comes to offers to dedicate made by the federal government.  

None of the cases cited by Triple G support such an argument, and ruling to create such 

4 Triple G itself highlights the fact that the County has cited multiple elements of 
factual support for its claim that the Roadway property has been appropriated for a 
public road; Triple G argues that this is somehow a concession that any one element is 
“not enough.”  This is wrong.  The fact that the Roadway has not only been used by the 
public for over a century, but it has also been maintained and repaired by the County, 
depicted on County road maps, and held out in County resolutions as a public road, 
serves to provide overwhelming evidence of the public character of the Roadway. 
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a limitation would require overturning recent Arizona Supreme Court precedent.  

R.S. 2477 has been uniformly interpreted by the courts as an express dedication 

of the right of way by the landowner, the United States, to the public.  See State v. 

Crawford, 7 Ariz. App. 551, 555 (1968); S. Utah Wilderness Alliance, 425 F.3d at 769.  

In Arizona, this offer could be accepted in any manner which complies with state law.  

Crawford, 7 Ariz. App. at 555.  One legal way of accepting an offer of right of way by 

the federal government (or an offer by any other property owner, for that matter) is by 

“strictly complying” with the elements necessary to establish a public right of way 

though common law dedication.   See, e.g., Pleak v. Entrada Prop. Owners' Ass'n, 207 

Ariz. 418, 421 (2004); Evans v. Blankenship, 4 Ariz. 307 (1895). Common law 

dedication creates an easement for public use over the subject property, allowing the 

public to use the dedicated land for specified purposes, while fee title remains with the 

dedicator.  Pleak, 207 Ariz. at 421 (2004) (citing Allied Am. Inv. Co. v. Pettit, 65 Ariz. 

283, 290 (1947); Moeur v. City of Tempe, 3 Ariz.App. 196, 199 (1966)). 

An offer to dedicate may be accepted by continuous public use for a period of 

time, demonstrating the public’s acceptance of the offer.  See Pleak, 207 Ariz. at 424; 

Hunt v. Richardson, 216 Ariz. 114, 119 (App. 2007).  Governmental repair, 

maintenance, and depiction of a road on official maps also are traditional signs of 

governmental acceptance of a dedication. See, e.g., S. Utah Wilderness All. v. Bureau of 

Land Mgmt., 425 F.3d 735, 740 (10th Cir. 2005), as amended on denial of reh'g (Jan. 6, 

2006); Restatement (Third) of Property: Servitudes § 2.18 cmt. e (2000).  After an offer 

of a public right of way has been accepted – by public use or government action – 

underlying fee title to the property remains with the owner.   But the property is 

irrevocably dedicated and subject to an easement, in favor of the general public and/or 

the governmental entity accepting that easement.   

In arguing that the doctrine of common law dedication does not apply in the 
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context of RS 2477, Triple G relies heavily on the language in Tucson Consol. Copper 

Co. v. Reese, that  

The matter of the establishment of public highways, as 
declared by us in Territory v. Richardson, is wholly 
statutory. The act of Congress of 1866, being section 2477... 
in granting rights of way for public highways over the 
public domain, is not to be construed as granting such rights 
of way and establishing highways contrary to the laws of the 
state or territory in which the lands affected are located. 

12 Ariz. 226, 229, (1909).  Triple G interprets this language to mean that the 

doctrine of common law dedication has no application when it comes to RS 2477 

grants.  However, Triple G ignores the fact that the doctrine of common law dedication 

was not even raised in that case, let alone limited in its application by that holding.  

More importantly, as detailed above, public rights of way established by common law 

dedication are not “contrary to the laws of the state” of Arizona.  Numerous Arizona 

cases have upheld common law dedication as a lawful means of establishing public 

rights of way.  Precedent is clear that an offer under RS 2477 can be accepted by any 

means permitted under state law.  Precedent is also clear that the doctrine of common 

law dedication is a permissible way to accept a dedication of right of way under Arizona 

state law.   

Furthermore, to the extent Triple G argues that Tucson Consol. Copper precludes 

RS 2477 rights of way established by common law dedication, any such a holding was 

certainly overruled in 2004 by Pleak.  In Pleak, the Arizona Supreme Court explicitly 

rejected Triple G’s notion that “there are only two categories of roads—public and 

private—and the former can only be created pursuant to statute.”  Id.  Instead, the court 

affirmed the continued viability of the doctrine of common law dedication, i.e., “the 

dedication of roadway easements for public use,” noting that the doctrine had never 

been abrogated by statute.  Id. at 421-423 (specifically referencing the public highways 

statute), citing Thorpe v. Clanton, 10 Ariz. 94, 99-100 (1906).  
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Triple G also argues that because Pleak only discusses common law dedication 

in the context private landowners, this means the government is precluded from ever 

dedicating property via common law dedication.  This argument has no merit.  Pleak

mentions private land owners because the land at issue in Pleak was privately owned.  

There is no authority that even suggests an offer of dedication by the federal 

government should be treated any differently than an offer of dedication by an 

individual.  Nor is there any authority that an offer of dedication by the federal 

government cannot be accepted under Arizona law by meeting the requirements of 

common law dedication. 

The facts in this case demonstrate that both the County and the general public 

long ago accepted the federal government’s offer under RS 2477 to dedicate federal 

lands as public rights of way.  Triple G does not dispute the long history of public traffic 

upon the Roadway, the documentation by the County of the Roadway as part of its 

system of highways, or the expenditure of County funds to maintain and repair the 

Roadway over the last century.  Accordingly, there can be no other conclusion than a 

public right of way was established by common law dedication, and Triple G has no 

right or power to restrict the travel of the general public along the Roadway.5

Triple G finally claims that there is no merit to the County’s argument that 

5 Triple G argues that the County has not properly pled its argument regarding 
common law dedication.  The County notes that common law dedication has been 
properly raised as a defense to Triple G’s original claim of unrestricted ownership of the 
Roadway property.  Not only was it disclosed in the County’s 26.1 disclosure statement, 
but Triple G itself admits that the County claimed a public right of way by common law 
dedication of the Roadway before the instant suit was even filed, in a letter the County 
sent to Triple G.  It is baffling that Triple G now acts as though this valid defense was 
not previously raised.  To the extent Triple G demands this defense be raised as a 
Counterclaim, the County will gladly amend their claims accordingly if the Court 
determines it is necessary.  Ariz. R. Civ. P. 15(a)(2) (“Leave to amend must be freely 
given when justice requires.”)
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actions by previous property owners provide additional evidence of common law 

dedication by those individual owners.  Tellingly, Triple G offers no explanation why 

previous Grigg owners of the property identified the Roadway as a public road in deeds 

and other documents.  In fact, the only reasonable explanation is that these property 

owners agreed with the County’s current arguments as to the public character of the 

Roadway.  This evidence chips away at Triple G’s claim to private ownership of the 

total Roadway property. The County has never argued that dedication of the Roadway 

across any single parcel somehow accomplishes a dedication of the entire Roadway.  

But these individual dedications are additional pieces of evidence demonstrating the 

connecting segments of the Roadway were, indeed, public rights of way, having been 

taken by the County through its power of eminent domain, or having been established 

through common law dedication.  Triple G’s mischaracterizations do not make the 

evidence in the County’s favor any less overwhelming. 

IV. Conclusion. 

Despite Triple G’s attempts to confuse the issues, the law in this case is clear.  

The County effected a de facto taking of the Roadway property years ago, by physically 

occupying, laying out and maintaining the Roadway for public use for over a century.  

There is no Arizona authority negating the County’s inherent extraconstitutional right of 

eminent domain, nor can there be.  Triple G’s only recourse for this a taking is a timely 

claim for just compensation.  Alternatively, a public right of way has been established 

upon the Roadway property pursuant to common law dedication.  On either one of these 

independent bases, this Court should grant the County’s Motion for Summary 

Judgment, finding either (1) that the County has acquired title to the Roadway Property, 

or (2) there is a public right of way upon the Roadway Property; and that Triple G is 

therefore not entitled to quiet title or close the Roadway. 
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RESPECTFULLY SUBMITTED this 8th day of September, 2017.    

GUST ROSENFELD P.L.C.

By/s/ Laura R. Curry 
Christopher W. Kramer 
Laura R. Curry  
Attorneys for Defendant/ 
Counterclaimant  

Original E-Filed and E-Served via 
TurboCourt http://www.azturbocourt.gov
on this 8th day of September, 2017,  
with copy sent via US mail to: 

Albert H. Acken 
Jason L. Cassidy  
Ryley Carlock & Applewhite 
One North Central Avenue, Suite 1200 
Phoenix, AZ 85004-4417 
Attorneys for Plaintiffs/Counterdefendants 

By:/s/ Bonnie Simpson, Legal Assistant 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

4263154.2 

09/19/17

RYLEY CARLOCK & APPLEWHITE 
One North Central Avenue, Suite 1200 
Phoenix, Arizona 85004-4417 
Telephone 602.440.4800 
Fax 602.257.9582 
Albert H. Acken – 021645 
aacken@rcalaw.com
Nicholas P. Edgson – 031244 
nedgson@rcalaw.com

Attorneys for Plaintiffs/Counterdefendants 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF MARICOPA 

TRIPLE G PARTNERSHIP, FRED C. 
GRIGG, and TED J. GRIGG, 

Plaintiffs/Counterdefendants, 

v. 

MOHAVE COUNTY, a political subdivision, 

Defendant/Counterclaimant.

Case No. CV2016-017837 

PLAINTIFF’S 
REPLY IN SUPPORT OF MOTION FOR 

PARTIAL SUMMARY JUDGMENT 

(Oral Argument Requested) 

(Assigned to the Honorable Connie Contes)

The County’s Response presents a classic strawman argument to hide the reality that it is 

asking the Court to go where no court has gone before (without later being overturned) and 

create avoidable conflicts between Arizona Supreme Court precedent. Wrapping itself in the 

righteousness of the sovereign’s ability to take private property without paying for it, the County 

accuses Triple G of arguing that the government can never take “property if the property is to be 

used for a roadway purpose.” Mohave County’s Response Opposing Plaintiff’s Motion for 

Summary Judgment (“Response”) at 7:19. Of course, that is not Triple G’s assertion.  

The undisputed, material facts make this case much easier than the County would have 

the Court believe. The issue is not whether the County can acquire private roads or take private 

property to build roads (despite the County’s efforts to portray the dispute as such), but whether 

it can take title to an existing private road in the specific manner asserted by the County in this 

case. The County argues that its use, maintenance, and its various assertions of interest in a pre-

existing private dirt road constituted a de facto taking of title. Response at 4:16-19. However, 

Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

M. De La Cruz, Deputy
9/20/2017 4:02:00 PM

Filing ID 8682040
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the authorities are unanimously against the County. In Arizona, government use, maintenance, 

and pronouncements do not, cannot, constitute a taking of title to existing private roads. State ex 

rel. Miller v. Dawson, 175 Ariz. 610, 611-613, 858 P.2d 1213, 1214-1216 (1993). The 

government cannot take title to an existing private road simply by calling dibs, using it, or 

maintaining it. 

With respect to its common law dedication argument, the County seeks to create a 

conflict between Tucson Consol. Copper1 and Pleak2, but the two cases are easily harmonized. 

On its face, Pleak applies to common law dedications of private land for roads, other than 

public highways. Id. at 422, 87 P.3d at 835. It does not mention, let alone discuss, the process 

by which R.S. 2477 offers could have been accepted. Tucson Consol. Copper addresses the 

manner in which state and local governments could have accepted the federal government’s 

offer under R.S. 2477 for rights of way for highways. Id. at 227-29, 100 P.2d at 778-79. 

The County attempts to fit itself with the white hat in this dispute by asserting it is 

pursuing the greater good of keeping each and every dirt road to Hackberry open by taking 

private roads without paying for them, but there are many problems with its narrative. First, 

Hackberry remains accessible to anyone. [SSOF at ¶27]. Only one redundant access point has 

been closed, and that was done for safety reasons. [SSOF at ¶¶28 & 29].3 Second, Hackberry is 

the Griggs and the Griggs are Hackberry.  They own seven of the nine houses in Hackberry and 

twenty-three members of their family are buried in the Hackberry Cemetery. [SSOF at ¶31].  

Fred and Ted Grigg have lived in Hackberry their entire lives, on the land that has been in their 

family since the late 1800s. [SSOF at ¶¶32 & 33].  What the County seeks is the Court’s stamp 

of approval for the government’s brute force power grab to take a private road without paying 

1 Tucson Consol. Copper Co. v. Reese, 12 Ariz. 226,  100 P. 777 (1909). 
2 Pleak v. Entrada Prop. Owners' Ass'n, 207 Ariz. 418, 87 P.3d 831 (2004). 
3 This is why the County failed to even allege a harm that would justify immediate possession in its condemnation 

action, and why the Court denied its request.  See March 10, 2017 Minute Entry and Order (“Minute Entry”). 
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for it, declaring that mere use, maintenance, and assertions of right served to take the road from 

prior owners without compensation.  

Material facts are undisputed. Despite the County’s efforts to muddy the waters, the legal 

questions before the Court are also clear. The choice before the Court is whether to accept the 

County’s legal arguments, which would require the Court to conclude that multiple Supreme 

Court cases (and their progeny) were wrongly decided, or accept Triple G’s legal arguments, 

which are in harmony with and fully honor a century of consistent case law. No Arizona court 

has held that a highway can be created through a common law dedication. All Arizona courts 

have held that acceptance of an R.S. 2477 offer required strict compliance with the statutory 

procedures to establish a highway. With the exception of one case later overturned, no court has 

held that the government could take title to a private road through use, maintenance, and public 

pronouncements. All but the one, later overturned, have reached the contrary result.   

It is time to quiet title for Triple G, who respectfully requests the Court grant its Motion 

for Summary Judgment. 

1. Triple G is entitled to Summary Judgment on Count V of the County’s 
Counterclaim.

In Count V of its Counterclaim, the County asserted that A.R.S. §28-7041 transferred 

title to the private roadways at issue. Belatedly and begrudgingly, the County no longer 

seriously disputes that this particular claim is foreclosed by the Court’s holding in Dawson. See

Response at 10:19-11:18.4 Accordingly, the Court should grant Triple G summary judgment on 

Count V of the County’s Counterclaim. 

4 The County does assert that the statute transferred title to the parcel that was federal land until 1969 and then 
State Trust land until 1999.  Response at 11, fn 5.  Interpreting the statute to authorize a transfer title of federal 
or State Trust lands would violate both the Arizona and federal constitutions, as the County cannot take federal 
lands by fiat or take State Trust Land without compensating the beneficiaries.  See, e.g., Lassen v. Ariz, 385 
U.S. 458, 469 (“Arizona must actually compensate the trust” for rights of way over trust lands). 
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2. The doctrine of common law dedication of easements for private land for roads, 
other than highways, still does not apply to the federal government’s offer of right 
of way for public highways under RS 2477. 

The County asserts that Pleak overruled Tucson Consol. Copper Co. Response at 14:26-

15:2.5 Besides the obvious problem of creating a conflict between binding precedent that does 

not exist, the errors of the County’s argument are at least three-fold. First, even when a common 

law dedication occurs, it only provides an easement, not fee title as the County asserts it holds 

here. See Pleak at 421, 87 P.3d at 834; County Counterclaim ¶ 21. Second, the issue presented 

in Pleak was whether a private landowner could dedicate a roadway, and so the Court explicitly 

limited its holding accordingly. Id. at 422, 87 P.3d at 835 (“nothing in [the territorial code] 

suggests that landowners are somehow thereby prevented from dedicating their privately owned

land to public use.”) (emphasis in original). Third, the Court in Pleak acknowledged and 

explained the determinative distinction between “public highways,” which can only be created 

by statute, and the right of a private landowner to dedicate an easement for a public road that is 

not a highway. Id. at 423, 87 P.3d at 836. Pleak allowed a private landowner to dedicate an 

easement that created a public road, but not a highway. But by its express terms, R.S. 2477 was 

an offer for rights of way for “highways.” Under Arizona law, it could only be accepted by the 

state or local government’s strict compliance with the statutory process to establish a public 

highway. See, e.g., County of Cochise v. Pioneer Nat’l Title Ins. Co., 115 Ariz. 381, 382, 565 

P.2d 887, 888 (App. 1977).   

The County’s tortured interpretation runs directly counter to Cochise County, which has 

the same fact pattern as our case, and for which the County has no answer. There, Cochise 

County sought an injunction to remove a barricade on a road that the county claimed was an 

5 The County also cites State v. Crawford for support, but Crawford itself cites Tucson Consol. Copper for the 
black letter proposition that an R.S. 2477 “highway must be established in strict compliance with the provisions 
of the Arizona law.”  7 Ariz. App. 551, 555, 441 P.2d 586, 590 (1968). 
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established county road. Id. at 382, 565 P.2d at 888. The County relied on public use of the road 

and a 1911 map prepared by the county surveyor and approved by the board of supervisors. Id. 

In other words, the same argument that Mohave County makes today. The Court stated: 

In order for there to be a public highway, the right-of-way for which 
is granted by the federal act, the highway must be established in 
strict compliance with the provisions of Arizona law….  

Id. at 384, 565 P.2d at 890 (internal citations omitted). The court concluded that no public 

highway was established under R.S. 2477 before the property was transferred to private 

ownership in 1915. Id. Faced with the same facts and law, this Court should hold likewise. 

In the years since Pleak, both the Ninth and Tenth Circuits have reviewed Arizona law 

governing the establishment of public highways under R.S. 2477.  Neither mentioned Pleak, yet 

each reached the same conclusion that the County scrambles to deny.  See Lyon v Gila River 

Indian Cmty., 626 F.3d 1059, 1067 (9
th

 Cir. 2010) (rejecting the argument that the “mere 

existence” of the roads made them public under Arizona law; “[r]ather, Arizona must have taken 

some affirmative act to accept the grant represented by R.S. 2477”); S. Utah Wilderness Alliance 

v. BLM, 425 F.3d. 735, 770 (10
th

 Cir. 2005) (noting that Arizona law requires “official action” 

and citing Tucson Consol. Copper, 12 Ariz. at 229, 100 P. at 779).   

The County wants this Court to believe that a common law dedication is a viable 

workaround to the century of Arizona caselaw regarding R.S. 2477, yet cannot even provide a 

single case citation to where such a thing was discussed. For good reason, the County’s assertion 

of a common law dedication for a public highway under R.S. 2477 has never been recognized in 

Arizona and is contrary to a century of consistent decisions. 

3. The County’s use, maintenance, and assertions of interest do not constitute adverse 
possession or a de facto taking under Arizona law. 

Judge Gerlach initially indicated that he was inclined to grant Triple G’s motion to 

dismiss the County’s adverse possession claim, but decided against based on the concern that 

the County might be able to develop a set of facts to justify its claim. Minute Entry at p. 2. For 
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example, had the County taken private property to build a road where none had existed before6, 

that would constitute a taking of private property.7 Had the County paved the existing dirt 

private road, maybe that would constitute a taking.8 Had the County reopened a previously 

closed road, perhaps that would constitute a taking.9 But none of those theories provide the basis 

for the County’s argument that it took title to the private roads. 

Instead, the County asserts that public’s use, the County maintenance, and the County’s 

statements constitute a de facto taking of Triple G’s title. See, e.g., Response at 4:17-18. 

However, none of those actions constitute a taking of title under Arizona law.  

If the government wants to take a road, it can condemn it, buy an easement, or accept a 

grant, but it cannot adversely possess. It could not do so in 1909 and it cannot do so today. 

Compare Tucson Consol. Copper at 229, 100 P. at 779 (“We have no statute in this territory 

which recognizes that a public road or highway may be established by adverse user or by 

prescription”) with Dawson, 175 Ariz. at 611, 858 P.2d at 1214 (“[S]ince territorial days, 

Arizona cases have consistently held that no public highway can be created by prescription.”). 

The government’s maintenance of the road cannot take title because it is not adverse to 

Triple G’s ownership. See, e.g., Conwell v. Allen, 21 Ariz. App. 383, 384–85, 519 P.2d 872, 

873–74 (1974) (holding that maintaining grass was not sufficiently hostile to give notice of an 

intent to take the land); Gardiner v. Henderson, 103 Ariz. 420, 424, 443 P.2d 416, 420 (1968) (a 

6 The County relies repeatedly on Loretto v. Teleprompter Manhattan Catv Corp., 458 U.S. 419, 441 (1982), 
which holds that “a permanent physical occupation of property is a taking.” (emphasis added).  Here, the 
County built nothing physical or permanent.  If anything, Loretto establishes that the County has failed to make 
a taking of Triple G’s property because it asserts only temporary acts of use and maintenance. 

7 In support of its strawman argument, the County spends much of its Response asserting the unremarkable and 
irrelevant proposition that private property can be taken to build a new road or expand an existing one. 
Response at 3:13-9:11 (citing, among others, Calmat of Ariz. v. State ex rel. Miller, 176 Ariz. 190, 195, 859 
P.2d 1323, 1328 (1993) (land next to existing road can be taken for road expansion)).  

8 However, building a curb along private road was not a taking in State ex rel. Herman v. Cardon, 112 Ariz. 548, 
551, 544 P2d. 657, 660 (1976) (County’s failure to comply with the statute meant it had no right to build curb 
and landowner was “justified in summarily removing … the curb… without resort to legal proceedings.” 

9 See discussion of Gotland v. Town of Cave Creek, 175 Ariz. 614, 858 P2d. 1217, infra.   
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taking “denies the owner of its usage, its rental value, and its enjoyment.”) Finally, it is black 

letter law that the County’s resolutions were not takings. See City of Tucson v. Morgan, 13 Ariz. 

App. 193, 193-95, 475 P.2d 285, 286-87 (1970) (“the mere passing of a resolution in the filing 

of a map does not constitute a taking and does not cause any interference with or invasion of the 

land or curtailment of its use.”); DUWA, Inc. v. City of Tempe, 203 Ariz. 181, 186, ¶22, 52 P.3d 

213, 218 (App. 2002) (measuring a taking “not by what [the] state says or intends, but by what it 

does”) (citation omitted).10

The County argues that the numerous cases cited by Triple G deal with claims of 

prescription and are therefore irrelevant to the County’s adverse possession claim. Response at 

6: 16-17 and 7: 3-5.  The County cites no legal basis for distinguishing these claims. Is the 

County really arguing that use of a private road is insufficient to take an easement, but more 

than adequate to take full title? Such an argument is contrary to common sense and the law. 

Restrictions on the lesser must also restrain the greater. If you cannot take a prescriptive 

easement, you necessarily cannot take full title through adverse possession. See, e.g., La Rue v. 

Kosich, 66 Ariz. 299, 303, 187 P2d. 642, 645 (1947) (holding that a prescriptive easement is 

established by proving the elements essential to acquiring title).11

In an effort to undercut Tucson Consol’s clear statement that an interest in a road cannot 

be taken by “adverse user,” the County cites County of Maricopa v. Anderson, 81 Ariz. 339, 306 

P.2d 268 (1957). Response at 7:25-8:16. Contrary to the County’s implication, this case did not 

overrule Tucson Consol’s holding that roads cannot be acquired through adverse possession. 

10 The County now cites DUWA for the proposition that a taking can occur either by a physical occupation or a 
legal restraint.  Response at 5:16-17.  However, the Court held in DUWA that the government’s statement of 
interest in future condemnation was not a taking.  Id. at 186, 52 P.3d at 217.  What is the legal restraint that the 
County has imposed?  Is there a zoning ordinance or regulation that prohibited Triple G from closing this 
private road?  No.  If there had been one, the County would have cited the legal restraint in its demand that 
Triple G open the road.  DUWA instead stands for the proposition that a taking requires an “official act.”  Id.

11  Even if it were reasonable to argue that the law of prescriptive use does not apply to adverse possession claims, 
the County presented no facts that it holds exclusive possession, a necessary element for adverse possession. 
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Rather, the Court in Anderson found a second statutory right to establish a road that was not 

previously recognized in Apache v Udall, the case it overturned.  Id. at 344, 306 P. 2d at 271.12

Anderson also rebuts the County’s breathtaking claim that its powers were not created by 

the Constitution or statute. Response at 3:16-4:15.  

The power of eminent domain is a prerogative of sovereignty and 
sovereignty is an attribute of the state where it must always reside.  
It represents the composite power of all of the people in the state 
except as limited by the State constitution. 
A county is a creature of the state and while no part of sovereignty 
is vested in the county, it may be given the right to exercise that 
power as was done by the provisions of section 27-901, supra, but in 
doing so it is acting as the agent of the sovereign state. … the 
county possesses none of the powers of sovereignty itself and in 
the execution of its right to exercise such power, it necessarily acts 
as the agent of the sovereign, the State of Arizona. 

Anderson, at 343-44, 306 P.2d at 270-71 (emphasis added). See also City of Phx. v. Harnish, 

214 Ariz. 158, 161-62, 150 P.3d 245, 248-49 (App. 2006) (“Political subdivisions of the State, 

including municipalities, do not have inherent powers of eminent domain and may only exercise 

those powers that are statutorily delegated to them. We narrowly construe these powers and will 

not expand them beyond what is expressly granted by the legislature or otherwise clearly and 

necessarily implied from the powers expressly granted.”) (internal citations omitted). 

Additionally, even though the County seems to acknowledge that A.R.S. §28-7041 does 

not transfer title, it argues that meeting the elements of this statute instead proves a de facto

taking. Response at 11:15-18. A spade is a spade. The statute does not transfer title, and 

compliance with it cannot demonstrate a de facto taking that transfers title.   

The County’s efforts to distinguish Morgan are simply unsupported.  The County argues, 

12 The County has casually asserted, without supporting facts, that it “laid out” the road.  However, the Court also 
explained that the phrase “lay out” includes all the steps necessary … preliminary to construction.  Id. at 342, 
306 P.2d at 270.  It would have been impossible for the County to undertake all of the steps necessary prior to 
construction given that the County asserts the road was built before the County existed and admits that it did not 
follow the statutory requirements to accept an R.S. 2477 offer.  Response at 2:9; County’s MSJ at 10:6-7. 
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without citation, that the Morgan Court held the statute was not applicable “only because the 

property…was never physically occupied by a road.” Response at 10:15-16 (emphasis in 

Response). That is wrong, as there was an existing road at issue, Alvernon Way. 13 Ariz. App. 

at 193, 475 P.2d at 285. What the Court actually said was: “[w]e believe that the effect of this 

statute is no greater than the filing of a resolution and recording of a map or plat. To interpret 

this statute as giving title to the land in question would be to violate the constitutional provisions 

for the taking and damaging of private property…” Id. at 195, 475 P2d. at 287. 

Finally, there is the issue of what the Supreme Court really said in Gotland and Dawson. 

Attempting to spin these cases as helpful to its cause, the County ignores or misstates the 

procedural posture and relief sought and granted in each case. In Gotland, the alleged taking was 

not the town’s historical use and maintenance of the road, but rather the town’s recent 

declaration that the road was a public highway and contemporaneous reopening of the road after 

the landowner had closed it. Gotland v. Town of Cave Creek, 1991 Ariz. App. LEXIS 324, 837 

P 2d. 1132, 1136 (1991) (overruled by Gotland, 175 Ariz. 614, 858 P.2d 1217). The County 

cites the overturned Court of Appeals decision for the proposition that “the Supreme Court 

similarly reversed and remanded to the trial court to resolve only issues regarding compensation 

for the taking that had occurred.” Response at 12. Citing the overturned Court of Appeals 

decision for the Supreme Court’s holding is a bait and switch that fundamentally misrepresents 

what the Supreme Court actually did, “remanding the matter for further proceedings in 

accordance with this opinion and the opinion in State ex rel. Miller v. Dawson.” 175 Ariz. at 

616, 858 P2d. at 1218. 

This brings us to Dawson.  Without citation, the County asserts “[t]he underlying issue in 

Dawson was whether the property owner was entitled to claim just compensation in the context 

of an inverse condemnation of a roadway in light of the State’s argument that such claims were 
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barred by the statute. The Court held that a de facto taking of the roadway property occurred…” 

Response at 11:21-12:3.13

The County’s argument is…deceptive. The Dawson Court most certainly did not hold 

that a de facto taking of title occurred. Explicitly and directly contrary to the County’s narrative, 

the Court found, “[t]he state has not acquired title to the land….” 175 Ariz. at 613, 858 P2d. at 

1216. The property owner had not sought damages for a taking of title, but for damages “as a 

result of runoff water discharged onto [his] property.” Id. at 611, 858 P2d. at 1214. The Court 

sent the case back to the trial court to address the question of damages resulting from the taking 

associated with the floodwaters discharged on State Route 288, for which the property owner 

continued to hold title. Id. at 613-614, 858 P2d. at 1216-1217. Triple G seeks only to quiet title, 

and has not requested takings damages for floodwaters on the private roads.  

In Dawson, the state’s use, maintenance, and resolution regarding an existing state 

highway, State Route 288, did not transfer title to the state via a de facto taking. Id.  How can 

the County, in good conscience, continue to argue that the County’s use, maintenance and 

pronouncements concerning the primitive dirt roads in Hackberry constitute a de facto taking of 

title?  There was no taking of title to the private roads. Triple G, not the County, holds title. 

Conclusion 

The County’s counsel presumably missed Dawson when it filed its counterclaim and 

started down its dead-end path claiming title. This mistake was perhaps understandable, if the 

County only searched for cases discussing A.R.S. §28-7041, not the prior statutory reference. 

However, the County has stubbornly refused to acknowledge its error, first arguing that the 

13 The County also argues that the “property owner did not get to close the road…”  Response at 12:9-10.  This 
ignores the fact the landowner was not requesting court authorization to close the road.  Moreover, in the event 
the landowner would have attempted to close State Route 288, presumably the state could have, and would 
have, instituted condemnation proceedings and requested immediate possession.  Unlike the County’s efforts to 
do so here, which failed because it alleged no harm from the closure of one of the private roads at issue, it is 
likely the state would have been successful in obtaining immediate possession of the state highway. 
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unanimous Supreme Court decision in Dawson was overruled by a Court of Appeals decision 

[County’s Response to Motion to Dismiss at 6:7], then arguing that Dawson was wrongly 

decided, and now arguing that Dawson says something completely different than what it actually 

does. However, Dawson compels one outcome.   

The undisputed, material facts make this a straightforward case about ownership of real 

property. The deeds do not reflect any interest held by the County, only Triple G.14 And the 

County admits that. [County’s MSJ at 1:23-24].  Next, there are Arizona statutes that might have 

allowed the County to accept the federal R.S. 2477 offer, but no evidence that the County ever 

complied with the strict statutory requirements. And the County admits that too.  [County’s MSJ 

at 10:6-7] So what is left to impede summary judgment in favor of Triple G? 

The County asserts that it can take land as it wishes because it is the all-powerful 

sovereign.15  [Response at 3-4] The County wants the land, so it says that it has taken it.  This 

ipse dixit argument may have been barely enough to avoid a motion to dismiss, but it cannot 

stop a motion for summary judgment based on actual undisputed facts and law. 

The County knows that it has no true basis for claiming ownership of Triple G’s land, so 

it instead muddies the water with red herrings. These deserve little discussion. Call it 

“government” or “the public,” neither can adversely possess a road.  Response at 6. The County 

can beat its chest all it wants about its ability to effect a de facto taking, Response at 3-9, but it 

cannot point to any actual action that took anything from Triple G.  Use and maintenance does 

not do it, and the County cites no case to the contrary.  Instead the County argues that Pleak, a 

case about private party common law dedication, overruled Tucson Consol. Copper and Cochise 

14 The County halfheartedly asserts that the roads are incorporated by reference into the patents [Response at 2, 
footnote 1], but fails to note: 1) only two of the five patents at issue reference GLO surveys; 2) these patents do 
not specify which GLO survey was incorporated; 3) a map showing an existing road would not vest any rights 
for the County; and 4) these two patents specifically reserved rights of way for various purposes, but not roads. 

15 It is not. County of Maricopa v. Anderson, 81 Ariz. 339, 343-44, 306 P.2d 268, 270-71 (1957) (“the county 
possesses none of the powers of sovereignty itself.”);  
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County, which address the actual facets of this case and dictate strict statutory compliance 

before the state can accept a federal R.S. 2477 offer to create a public highway. Triple G 

respectfully requests that the Court not be distracted by these attempts to manufacture a dispute. 

Skies are blue. Grass is green.  The government cannot take title to existing private roads 

through use, maintenance, or assertions of title.  The law of private common law dedication for 

roads other than highways does not apply, cannot apply, and has never been applied, to the 

federal government’s offer of rights of way for public highways.  The County is just the latest in 

a long line of government bodies that claims title to something without actually following the 

law or paying for it.  Like the rest, the County’s effort must fail. Triple G holds title.  

Triple G respectfully requests the Court grant Triple G’s Motion for Summary Judgment.   

RESPECTFULLY SUBMITTED this 20
th

 day of September, 2017. 

RYLEY CARLOCK & APPLEWHITE 

By: /s/ Albert H. Acken   
Albert H. Acken 
Nicholas P. Edgson 
Attorneys for Plaintiffs/Counterdefendants 

COPY of the foregoing hand-delivered 
this 20

th
 day of September, 2017 to: 

Honorable Connie Contes 
East Court Building, #913

COPY of the foregoing mailed  
this 20

th
 day of September, 2017, to: 

Christopher W. Kramer 
Laura R. Curry 
Mina C. O’Boyle 
Gust Rosenfeld, PLC 
One East Washington, Suite 1600 
Phoenix, Arizona 85004-2553 
Attorneys for Defendant/Counterclaimant 

 /s/ Brandi R. Kline 
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CLERK OF THE COURT 
HONORABLE CONNIE CONTES C. Fisher/D Arrieta 

Deputy 

TRIPLE G PARTNERSHIP, et al. ALBERT H ACKEN 

v. 

MOHAVE COUNTY MINA C. O'BOYLE 

JASON L CASSIDY 

UNDER ADVISEMENT RULING  

On October 23, 2017, the Court took under advisement the ruling on the following 
filings:  

� EYNV[aVSS`+8\b[aR_QRSR[QN[a` I_V]YR < EN_a[R_`UV]( ;_RQ 8* <_VTT N[Q IRQ ?* <_VTTf`

Motion for Partial Summary Judgment, filed July 28, 2017, addressing count 1 (Quiet 
Title) of their complaint, filed July 28 2017; and 

� 9RSR[QN[a+8\b[aR_PYNVZN[a B\UNcR 8\b[aef` B\aV\[ S\_ HbZZN_e ?bQTZR[a( SVYRQ

July 28 2017, addressing counts I and II of its counterclaim. 

The Court has considered all of the filings submitted by the parties on both pending 
motions for partial summary judgment, the arguments of counsel, matters of record, and the 
applicable law.   

Based thereon, 

The Court finds that the parties agree that the material facts are undisputed, no further 
factual development is needed, and summary adjudication is appropriate for ruling on the rights 
\S aUR ]N_aVR` a\ aUR `bOWRPa G\NQdNe ]_\]R_ae VQR[aVSVRQ V[ aUR ]N_aVR`f SVYV[T`*



SUPERIOR COURT OF ARIZONA 
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CV 2016-017837 12/21/2017 
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The Court finds further that the law applicable to the undisputed facts more persuasively 
`b]]\_a` aUR N_TbZR[a` NQcN[PRQ Oe B\UNcR 8\b[ae _NaUR_ aUN[ ]YNV[aVSS`f N_TbZR[a`( Na YRN`a N`

to the establishment of a public right of way through common law dedication of the Roadway 
property, if not also County ownership of the Roadway property by a de facto governmental 
aNXV[T S\_ \cR_ N PR[ab_e( dUVPU QRSRNa` ]YNV[aVSS`f PYNVZ a\ ^bVRa aVaYR N[Q QR[e ]bOYVP NPPR`` a\

the Roadway property. 

IT IS THEREFORE ORDERED granting defendant/counterclaima[a B\UNcR 8\b[aef`

Motion for Summary Judgment on at least count I, as well as count II, of its counterclaim. 

IT IS FURTHER ORDERED QR[eV[T ]YNV[aVSS`f Z\aV\[ S\_ ]N_aVNY `bZZN_e WbQTZR[a

on count 1 of their complaint. 

Unless requested by the parties otherwise, 

IT IS ORDERED affirming at this time the telephonic Trial Scheduling Conference on 
January 3, 2018 at 10:30 a.m. (30 minutes allotted) before this division.  



Chris DeRose, Clerk of Court 
*** Electronically Filed *** 

06/12/2018 8:00 AM 

SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

CV 2016-017837 05/24/2018 

Docket Code 005 Form V000A Page 1 

CLERK OF THE COURT 
HONORABLE CONNIE CONTES D Arrieta 

Deputy 

TRIPLE G PARTNERSHIP, et al. ALBERT H ACKEN 

v. 

MOHAVE COUNTY CHRISTOPHER W KRAMER 

JASON L CASSIDY 

MINUTE ENTRY 

East Court Building h Courtroom 913 

45,- O)[) IVWa Wa bVS bW[S aSb T]` E`OZ 7`Uc[S\b ]\ ^ZOW\bWTTai C]bW]\ T]`

Reconsideration or, in the Alternative, Clarification, filed January 4, 2018; response and reply 
thereto. Plaintiffs/Counterdefendants Triple G Partnership, Fred C. Grigg (who is present) and 
Ted J. Grigg (who is present) are represented by counsel, Albert H. Acken. 
Defendant/Counterclaimant Mohave County is represented by counsel, Laury R. Curry on behalf 
of Christopher W. Kramer.   

A record of the proceedings is made digitally in lieu of a court reporter. 

Discussion is held regarding the status of the case, filings in this matter' O\R bVS Q]c`bia

previous rulings.  

Argument is heard and considered on the Motion for Reconsideration. 

Based upon the matters presented and for the reasons stated on the record, the court 
clarifies her minute entry ruling dated December 21, 2017, by granting partial relief to each 
party, such that plaintiffs/counterdefendants retain title to the Roadway Property, subject to a 
right of way easement to the Roadway Property acquired by the County by common law 
dedication. 
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IT IS THEREFORE ORDERED: 

1. Granting each party partial relief. Specifically, the court confirms her prior ruling by 
minute entry dated December 21, 2017, by granting defendant/counterclaimant 
C]VOdS 9]c\bgia C]bW]\ T]` Hc[[O`g @cRU[S\b ]\ 9]c\b , ]T Wba Q]c\bS`QZOW[ b]

the extent that the County has acquired a right of way easement to the Roadway 
Property by common law dedication. 

2. :S\gW\U Ob bVWa bW[S RSTS\RO\b*Q]c\bS`QZOW[O\b C]VOdS 9]c\bgia C]bW]\ T]`

Summary Judgment on Count II of its counterclaim to quiet title by its exercise of its 
right of eminent domain through a de facto taking. 

3. Confirming the denial of plaintiffs/Q]c\bS`RSTS\RO\bai C]bW]\ T]` FO`bWOZ Hc[[O`g

Judgment on Count 1 of their complaint to the extent that the County has acquired a 
right of way easement to the Roadway Property by common law dedication.  

4. The parties shall confer in an effort to reach agreement upon the proposed form of 
XcRU[S\b bVOb Q]\T]`[a eWbV bVS Q]c`bia `cZW\U)

5. No later than thirty (30) days from the filing date of this minute entry order, counsel 
for Mohave County shall submit a proposed form of judgment. The form of judgment 
shall conform with the rulings made on the record today. If no further matters remain 
pending, Rule 54(c) language shall be included. Otherwise, the parties shall include 
detailed explanation as to why Rule 54(c) language is not applicable. 

6. In the event that the parties agree that Rule 54(c) does not apply, the court will 
proceed with the Pretrial Status/Trial Scheduling Conference set for September 14, 
2018.   

10:05 a.m. Matter concludes. 
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