
THE LAW OF EASEMENTS
FOR THE 

ARIZONA CONDEMNATION SUMMIT

PRESENTED BY: 
THOMAS M. PARSONS

OF STUBBS & SCHUBART, P.C. 
340 N. MAIN AVE. 
TUCSON, AZ 85701 

520-623-5466 
TPARSONS@STUBBSSCHUBART.COM

PETER MARTORI



PRESENTER BIO: 

THOMAS M. PARSONS is a partner with the law firm of Stubbs & Schubart, P.C. in 
Tucson, Arizona where he practices in the areas of eminent domain, land use, and 
real estate development. He earned his B.S. (1984) and his J.D. (1987) degrees from 
the University of Arizona. Mr. Parsons is designated in Best Lawyers-US News & 
World Report, holds an AV Preeminent rating by Martindale-Hubbell, and is listed 
in “Arizona’s Finest Lawyers©.” Mr. Parsons is an Eagle Scout and Rotary District 
5500 Officer. Mr. Parsons is occasionally pleasant and useful.



Condemnation or Creation of Easements1

A. Easement Defined (Black’s Law Dictionary) 

B. Easements in Gross / Appurtenant Distinguished 

C. Key Statutes: 

• A.R.S. § 12-1113(1) & (2) - Taking easements authorized (for most uses) 

• A.R.S. § 12-1136(5) - Public uses defined (Proposition 207) 

• A.R.S. § 12-1111 - Uses (purposes) authorized 

• A.R.S. § 12-1115(A) - greatest public good / least private injury 

• A.R.S. § 28-7214 - extinguishment of easements 

• A.R.S. § 28-7210 - reservation of easements 

D. Key Cases and Authorities: 

• Selective Resources v. Superior Court, 145 Ariz. 141, 700 P.2d 849 (App. 
1984) 

• State ex rel. Herman v. Cardon, 112 Ariz. 548, 544 P.2d 657 (1976) 

• State ex rel. Herman v. Schaffer, 105 Ariz. 478, 467 P.2d 66 (1970); 

• State ex rel. Herman v. Schaffer, 110 Ariz. 91, 515 P.2d 593 (1973) 

• Phoenix Title & Trust Co. v. Arizona Public Service Co., 8 Ariz. App. 221, 
445 P.2d 169 (1968) (Estate described controls stated plans) 

• Town of Paradise Valley v. Laughlin, 174 Ariz. 484, 851 P.2d 109 (Ariz. 
App. 1992) 

• Orsett/Columbia L.P. v. Superior Court ex rel. Maricopa County, 207 
Ariz. 130, 83 P.3d 608 (2004) 

• Pinkerton v. Pritchard, 71 Ariz. 117, 223 P.2d 933 (1950) (Burden of 
dominant estate established at time of easement creation) 

• EMINENT DOMAIN IN ARIZONA, § 10.7, Kerrick, Cranson & Gross, (3d Ed., 
2013) 

• 28A C.J.S. EASEMENTS § 161 

• RESTATEMENT OF PROPERTY (SERVITUDES) 

E. Rules of Construction: 

• Easement is construed generally in favor of the grantee 

• The extent or scope of the easement is fixed at creation (there are 
exceptions)

1 The taking of existing private easements from private easement holders is dealt 
with here only tangentially. See Orsett discussion of In re Forsstrom. 



F. Case studies: 

• Federal Road Easement (Declaration of Taking) and Judgment 

i. Excerpts from Declaration of Taking: Schedule B - Public Use and 
Schedule E - Estate Taken 

ii. Exhibits to Stipulated Judgment 

• Metropolitan Water Email with Map 

• Borowec Easement; Procedures to approve servient use 

G. Practice Pointers: 

• Not all parts of a taking, nor all estates taken, satisfy the Constitution 
and Statutory requirements 

• Title & Lending Issues (Easements must be easily insurable by title 
companies, lendable, and useful (understandable, enforceable without 
resort to court) to both the servient and dominant holders decades from 
now) 

• Valuation: 0% - 100%, start at 75%, then offer 100%, indeterminate time 
period issues Phoenix Title & Trust Co. v. Arizona Public Service Co., 8 
Ariz. App. 221, 445 P.2d 169 (1968) 

• Discover and study the history of alternative alignments 
(A.R.S. § 12-1115) 

• TCEs - de minimis non curat lex; or are TCE’s incredibly important? 

• Write clearly, balance client future needs without violating Schaffer
(change of plans), Phoenix Title, and Laughlin (increased damage 
exposure during condemnation) and McCullough

H. Legacy Piggybacks - Easements / Franchises 

THE FUTURE: 

There shall be an increase in conflict among dominant estates, conflict of 
competing public uses all based on existing documents, and those forms we create or 
revise today. 

Easement challenges and compensation will increase.



EASEMENT:

• An interest in land owned by another person, consisting in the right to use or 
control the land, or an area above or below it, for a specific limited purpose 
(such as to cross it for access to a public road). 

• The land benefitting from an easement is called the dominant estate; the land 
burdened by an easement is called the servient estate. Unlike a lease or license, 
an easement may last forever, but it does not give the holder the right to 
possess, take from, improve, or sell the land. The primary recognized 
easements are (1) a right-of-way, 2) a right of entry for any purpose relating to 
the dominant estate, (3) a right to the support of land and buildings, (4) a right 
of light and air, (5) a right to water, (6) a right to do some act that would 
otherwise amount to a nuisance, and (7) a right to place or keep something on 
the servient estate. 

Black’s Law Dictionary (8th ed., 2004).



A.R.S. § 12-1113 - ESTATES IN LAND SUBJECT TO CONDEMNATION

* * * 

1. A fee simple, when taken for public buildings or grounds or for permanent 
buildings, for use in connection with a right-of-way or for an outlet for the flow or a 
place for the deposit of tailings or refuse from a mine or for irrigating ditches. A 
leasehold interest in a building may be taken only if the underlying property is taken 
in fee title or easement. 

2. An easement when taken for any use other than those set forth in paragraph 1. 

A.R.S. § 12-1136 - DEFINITIONS

* * * 

5. ”Public use”: 

(a) Means any of the following: 

(i) The possession, occupation, and enjoyment of the land by the general public, or by 
public agencies; 

(ii) The use of land for the creation or functioning of utilities; 

(iii) The acquisition of property to eliminate a direct threat to public health or safety 
caused by the property in its current condition, including the removal of a structure 
that is beyond repair or unfit for human habitation or use; or 

(iv) The acquisition of abandoned property. 

(b) Does not include the public benefits of economic development, including an 
increase in tax base, tax revenues, employment or general economic health. 

A.R.S. § 12-1111 - PURPOSES FOR WHICH EMINENT DOMAIN MAY BE EXERCISED

Subject to the provisions of this title, the right of eminent domain may be exercised 
by the state, a county, city, town, village, or political subdivision, or by a person, for 
the following uses: 

1. All public uses authorized by the government of the United States. 

2. Buildings and grounds for any public use of the state and all other public uses 
authorized by the legislature. 

3. Buildings and grounds for the use of a county, city, town or school district. 

4. Canals, aqueducts, flumes, ditches or pipes, for conducting water for the use of the 
inhabitants or for drainage of a county, city, town or village. 

5. Raising the banks of streams, removing obstructions therefrom, or widening, 
deepening or straightening their channels. 

6. Roads, streets and alleys, and all other public uses for the benefit of a county, city, 
town or village, or the inhabitants thereof, which is authorized by the 
legislature. The method of apportioning and collecting the costs of the improvements 
authorized by paragraphs 3, 4, 5 and 6 shall be as provided in the law by which they 
are authorized. 

7. Wharves, docks, piers, chutes, booms, ferries, bridges, toll roads, byroads, plank 
and turnpike roads and highways.



8. Steam, horse, mule, electric and cable railroads or railways. 

9. Telegraph and telephone lines and conduits for public communication. 

10. Electric light and power transmission lines, pipe lines used for supplying gas, 
and all transportation, transmission and intercommunication facilities of public 
service agencies. 

11. Aviation fields. 

12. Reservoirs, canals, ditches, flumes, aqueducts and pipes, for the use of a county, 
city, town or village, or its inhabitants, or for public transportation for supplying 
mines and other industrial enterprises, farms and farm neighborhoods with water for 
irrigation, domestic and other needful purposes, and for generating electricity. 

13. Draining and reclaiming lands, and for floating logs and lumber on nonnavigable 
streams. 

14. Roads, tunnels, ditches, flumes, pipes and dumping places for working mines, 
and outlets, natural or otherwise, for the flow, deposit or conduct of tailings or refuse 
matter from mines, and an occupancy in common by the owners or possessors of 
different mines, or any place for the flow, deposit or conduct of tailings or refuse 
matter from their several mines. 

15. Byroads leading from highways to residences and farms. 

16. Private canals, ditches, flumes, aqueducts and pipes for conducting water from 
natural water courses or bodies or from public sources where the lands to be irrigated 
are not directly reached by such natural water course or public sources. 

17. Pipe lines to carry petroleum, petroleum products or any other liquid. 

18. Rights of way, station grounds, pits, yards, sidetracks and other necessary 
facilities for railways.

A.R.S. § 12-1115 - RIGHT OF STATE TO ENTER AND SURVEY PROPERTY FOR

PUBLIC USE

A. Where land is required for public use, the state, or its agents in charge of such 
use, may survey and locate the land, but it shall be located in the manner which will 
be most compatible with the greatest public good and the least private injury. 

A.R.S. § 28-7214 EXTINGUISHMENT OF EASEMENTS

If this state or a city, town or county does not own title to a roadway but holds right-
of-way easements, the easements may be extinguished by the governing body's 
resolution. 

A.R.S. § 28-7210 RESERVATION OF EASEMENTS

Rights-of-way or easements for the following continue as they existed before the 
disposal or abandonment of the rights-of-way or easements: 

1. Existing sewer, gas, water or similar pipelines and appurtenances. 

2. Canals, laterals or ditches and appurtenances. 

3. Electric, telephone and similar lines and appurtenances.



Damages are based on the legal estate acquired, not just condemnation plans. 

In Phoenix Title & Trust Co. v. Arizona Public Service Co., 8 Ariz. App. 221, 

445 P.2d 169 (1968), the condemnor took an easement for a power line. There, the 

court adopted the following rule, originally set forth in State ex rel. Poulson Logging 

Co. v. Superior Court, 11 Wash. 2d 545, 119 P.2d 694 (1941): 

‘The damages occasioned by the taking are estimated as of the time of 
the taking. In the absence of agreement between the parties, the 
condemnor must take the rights which he seeks to appropriate 
absolutely and unconditionally, and he must pay full compensation for 
what he takes. . . . When property is acquired by virtue of the power of 
eminent domain, the compensation of the owner is to be estimated by 
the actual legal rights acquired by the condemnor and not by the use 
that he may make of the right.’ State ex rel. Polson Logging Co. v. 
Superior Court, 11 Wash.2d 545, 119 P.2d 694 (1941). 

See also Little et al. v. Loup River Public Power District, 150 Neb. 864, 
36 N.W.2d 261, 7 A.L.R.2d 355 (1949) and Coos Bay Logging Company 
v. Barclay, 159 Or. 272, 79 P.2d 672 (1938). To hold otherwise would 
place the company and the landowner eternally in the courtroom. United 
States v. 9.94 Acres of Land, (D.C.S.C.) 51 F.Supp. 478 (1943). 

Phoenix Title & Trust Co. v. Arizona Public Service Co., 8 Ariz. App. at 226, 445 P.2d 
at 174 (1968). 

For just compensation and due process purposes, we must look at what 
has in reality been taken from the property owner. Certainly Laughlin 
could make no physical use of whatever was left him by the city. There 
was no “joint” use of the property. It would be sheer speculation to say 
he could use it in the event he elected to develop the property in 
conjunction with a future zoning application to comply with a Town 
Cluster Plan or Hillside Development ordinance, as suggested by the 
Town. This “phantom” servient estate would appear to have no 
monetary value to a third party. We can only conclude that after the 
“taking,” Laughlin was left with little or nothing of consequence or 
value. 

* * * 

We find the trial court erred by allowing the Town to present evidence 
that the damages for Laughlin should be less because only an easement 



was taken and that Laughlin could still utilize the 2.39 acres in 
complying with zoning requirements. 

Town of Paradise Valley v. Laughlin, 851 P.2d 109, 114, 174 Ariz. 484, 489 (Ariz. App. 
1992) 



KEY CASES AND AUTHORITIES: 

While the word “highway” is a generic term for all kinds of 
public ways and the phrase “public highway” is a 
tautological expression since all highways are public, 
Sexton v. State, 239 Ala. 662, 196 So. 746 (1940), in Arizona 
“public highways” are limited to those established in the 
manner provided by law and to no others. 

State ex rel. Herman v. Cardon, 112 Ariz. 548, 549, 544 P.2d 657, 658 (1976). 

An easement is a right which one person has to use the property of another for a 
specific purpose. 

An owner whose property is condemned for an easement 
must be compensated for the easement taken and for 
severance damages using the same measures of 
compensation as apply to the taking of a fee. 

Selective resources v. Superior Court, 145 Ariz. 151, 700 P.2d 849 (App. 1984).2

An easement is extinguished by a taking by eminent 
domain of the servient tenement, or of an interest therein, 
to the extent to which the taking permits a use inconsistent 
with the continuance of the use authorized by the 
easement. 

RESTATEMENT (FIRST) OF PROPERTY § 507 (1944).

2 Quoted from EMINENT DOMAIN IN ARIZONA, § 10.7, Kerrick, Cranson & Gross, 
(3d Ed., 2013).
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Due to the size (36" diameter) and depth (~8', depending upon final grade fill), we 
would be looking for a 15' wide waterline easement exclusive of any other parallel 
utilities, with provision for perpendicular crossing of other utilities with adequate 
vertical clearance.  In addition, to the exclusive easement, a minimum 15' non 
exclusive easement, common area, or right-of-way would be required adjacent to the 
waterline easement, for access, construction and maintenance of the waterline.  It 
appears that the proposed alignments could potentially meet these 
requirements.   Landscape over the exclusive easement area would need to be limited 
to ground cover, shrubbery, cacti, and other small vegetation to facilitate future 
repairs and prevent root intrusion damage to the pipeline.    

Metropolitan Water






